


_, CASES , 
ARGUED AND DETERMINED - 


IN THE 
” SUPREME COURT 


OF THE 


STATE OF LOUISIANA. 
EASTERN DISTRICT, JUNE TERM, 1827. 
Eastern Dist. BARFIELD vs. HEWLETT. 
June. 1827. f 
ee rece 


Arprat from the count of the first district. 


If the i exe 
perts disagree. 
on the genu- . ies 
ineness of 2 Martin, J. delivered the opinion of the 
— sub- . pee: . a i 

mitted t ‘ 

thom hieg COUFt The plaintiff claims as his property, 


cannot be a ; a i ; 
vainted’’ *P” certain slaves in the possession of the defen- 


' A i - “4 bi . 
ment is, nordant. ‘The latter pleaded the general issue, 
void hecause 


itwants adateand averred himself to be a bona fide purcha- 


Experts can- 


not proceed ser, "There was judgment against him, and he 


With one piece 
of comparison 


only, appealed. 
1. At the trial, two experts were appointed 
- to pronounce on the verity of the signature of 
the defendant’s vendor, to ‘an agreement ac- 
knowledging the plaintiff’s title to the slaves. 
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The experts being unable to agree, the court Festén Dist 
on the plaintifi’s motion, appointed a third; nae 
_ _hotwithstanding the opposition of the defend- sate 
\ ant, who took, abill-of exceptions.. 
2. The original of the copy of the bill of 
sale, annexed to the defendant’s ariswer, under 
which he claimed, being offered asa sole piece 
‘of comparison, to be acted by the experts, 
the defendant objected to its admission as such, 
on the ground that‘it was neither proven nor 
admitted, that Barfield the vendor, | and the 
person who subscribed the agreement were 
the same individual, The objection being 
overruled, the defendant — a second: bill of 
exceptions. 
3. On the report of the pate, the defendant 
. objected to the reading of the agreement, on 
the ground that as to him, a third person, it 
' had no date: the objection was overruled. by'a 
third bill of exception taken. 
‘ I. This‘court is of opinion that the district 
court erred, in appointing a third expert: con- 
tested signatures are directed to be submitted 
to two persons, having skill to judge of-hand- 
writing, who shall report on oath. , Civ. Code, 
306, art. 26. Unanimity in the two experts is 
required, “to establish’ the signature: and no 
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Restera Dist. power is given to the courts, on the disagree- 


Fune, 18: 


—t.—— ment of the éxperfs to-appoint a third; the 


BaRFIELp 


we. 
Hewuxgrr. 


opinion of the third expert, being balanced by 
that with whom he does not concur, or those 
of thetwo original experts balancing each other, 
it will follow that the signafure will be proven 
or disproven by one expert only. Whetlier in 
such acase the two expertsare tobe discharged, 
and two’ others appointed, will be examined, 
when the opinion of another court on this 
point, being complained of, will make it proper 
for us to do so. 

II. The code, loco citato, requires the 
contested signature to be tested by a compari- 
son with papers acknowledged to have been 
signed by the party. This mode of evidence 
is in most cases very unsafe, even where 
there are several pieces of comparison; the 


code requires more than one; and nothing au- 


thorises to proceed on a single one. 

II. The want of a date does not render an 
instrument void, and therefore ought not to 
prevent its being read, the objection to the 
reading of the agreements by the court has less 
force: than that to its being read to the jury. 
After it is read ithe tribunal trying the cause 
may ascertain the period of the confection of 
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an, undated agreement by circumstances. We Eastern Dist. 


June 1887. 
think the court did not err in. allowing» aor 
agreement to be read. nf : <a 


The opinion we have formed on the bills 
of exceptions taken by the defendant requiring 
us to remand the case, it becomes our duty to 
examine a bill of exceptions of the appellee 
who complains of the decision of the first judge. 

The defendant objected to the reading of 
certain depositions taken by the .plaintiff be- 
fore George W, Oliver, a commissioner of the 
district court, on the ground that it did not suf- 
ficiently appear, as was alleged, that the wit- 
nesses had been sworn. 

The commissioner’s certificate states that he 
took the depositions of Batten, Cox, Campbell, 
Barfield and Elam, and that said witnesses 
being duly sworn, upon the evangelists of 
Almighty God, deposeth and sayeth. Every 
witness, subscribes his own deposition at the 
foot of which the commissioner attests he 
swore thereto; and this circumstance is repeat- 
ed in the conclusion. 

It is not complained that the signatures of 
the commissioner is not genuine, and we are 
unableto discover on what the objectionstands. 


Vot.VL N.S. 11 
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Eastern Dist, It-is therefore ordered, adjudged and de. 


me creed, thatthe judgment of the district court 
Heorerr. be annulled, avoided and reversed, and'the 
ease remanded with directions to the judge to 
" proceed thereon according to law, particularly 
not to appoint a third expert, and to require the 
production of more than one piece of- com- 
parison, and it is ordered that the appellee pay 

costs in this court. 


“Pierce for the plaintiff, Grymes for the de- 
fendant. | 


ill eresahceeeeaiadl 
~ 


WOOD, vs. STEAM-BOAT FORT ADAMS AND 
OWNERS. 


h : eiiile 
aceuction «- ~AbpEat fromthe court of the first district, 
gainst hi r €0- 

partner for : 

id . : vies | 
bythe former Martin, J. delivered the opinion of the 
or the part- i nial 
nership, until COUTt, The plaintiff and appellant urges, the 
— ‘takes district, judge erred in dismissing his petition, 
the lain hes ON the ground that his suit was not maintaina- 
been settled 


i ae ble, being against his co-partners and joint 
owners, for a specific claim against the joint 
concern, under the authority of the case of 
Drumgoole vs. Gardner’s widow and heirs, 
10 Martin, 433. He denies the conclusion to 
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which the court came in that case, and the re- Eastern Dist, 


semblance of the present to it. ,? 
The plaintiff states that the steam boat and 
its Owners owe him the sum of three thou- 
sand dollars and -upwards, with conventional 
interest, for wages, supplies, and - disburse- 


June 14827. 
PY 


hap 
S. B. "Peer 


Avams & 
Owners. 


ments, for which sum he claims a lien on the 


boat; and he avers he is owner of one-tenth 
of the boat. He concludes for citations and 
the provisional seizure of the boat, 

This is therefore clearly an action, in which 
a part owner, or partner, seeks the recovery of 
money alleged to be due him by his co-part- 
ners or joint owners, for advances to the part- 
nership or joint concern. ‘The principles re- 
cognizéd in the case cited are therefore to 
regulate this case; for the plaintiff does not 
seek a general and final settlement of the debts, 
active and passive of the co-partners or joint 
tenants, but the absolute payment of a specific 
demand of his. We see, therefore, a perfect 
resemblance in the two cases. as to the facts to 
which the principles apply. 

The principle is however oppugned as bor- 
rowed from the common law, and on account 
of its technicality. 

Justice in all countries, emphatically re- 
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EasteraDis'et quires, tliat those. who demand their own 
\\™ should give to others theirs—that a multiplici- 





ty ofactions should be avoided ; that, as in the | 
course of ja partnership, its members are res-. 
pectively, at different periods, creditors or 
debtors, no special transaction of it should be 
settled abstractedly from the others; but that 
whenever one partner desires to receive what is 
his, the accounts should be settled at the same 
time, and the respective balance ascertained: 
"These principles apply to special as well as 
to commercial partnerships. 

But the plaintiffand appellant argue, that to 
them there is an exception, and he is within it, 

The exception is, when the claim of a part- 
ner has been settled and acknowledged, an ac- 
tion may be maintained thereon. 

To bring himself within this exception, he 
shews that one of the partners or joint owncfs | 
acknowledged a balance due to the plaintiff, 
bearing interest at ten per cent. and the same 
person, and another owner, gave him a pro- 
_ Inissory note, in their own names, and that of 
the other owners. _ 

But it is not shewn, that either of the joint 
owners, who acknowledged a balance to the 
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plaintiff or subscribed the note, had any autho- nis Diet, 
rity to bind the’ others. 

The case is not to be distinguished from that | 7... 
cited in Mart, Faurie & al. vs, Millaudon & Syn’ 


al, 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be affirmed with costs, 


Whittlesey for the plaintiff, Peirce the 
defendant. 


Sceteeeemenmael 


McMICKEN, vs. BROWN. 


Appeat from the court.of the third district, 


A party a 
without o 


Marty, J. delivered the opinion of the evldence = 


court. The defendant, sued for the value of thet aot pat put 


in issue, is 


goods stolen from the plaintiff, to the stealth of (on s2%.sion 
which the former is charged to have beenan™” 
accessary, pleaded the general issue, and on a 
verdict and judgment against him, appealed. 
At the trial his counsel requested the judge 
to charge the jury, that “he could not be found 
guilty on the pleadings, unless it was proven he 
assisted in stealing the goods, and it was not 


sufficient to shew he received the goods, 
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Eastern Dist. knowing them to have been stolen.” The judge 
Sa / refused to charge the jury. A bill of excep- 


M* Migape 


Baown. 


tions was taken, 

The defendant, if he itt to avail himself 
of this defence, ought to have opposed the ine 
troduction of evidence of the receipt of the 
stolen goods. He contested his liability asa 
receiver before the jury, and must be bound 
by their decision,even on a fact not specially 
put in-issue, and the judge acted correctly in 
withholding the charge, and refusing to enable 
the defendant to counteract the effect. of evi- 
dence he had suffered to goto the ry. Bry- 
an & wife, vs. Moore. Canfield, vs. Mc 
Laughiin. 4 


It is therefore oniesed, aie’ and de- 
creed, that the judgment of the district court 
be affirmed with costs, 


"Preston for the plaintiff, Bradford for the 
defendant. 





MILLER vs. MORGAN. 
Aprrat from the court of the first district. 
Porrer, J. delivered the opinion of the 
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court, Thisis an action against the sheriff of tasters Diet 
the parish of New-Orleans, for seizing certain “aa” 
property of the plaintiff's under a writ of fiert act, 

facias, in opposition to his wishes and request. [yarn 


The petition states that other property WAS the groperty 





d out 

‘pointed out to the’defendant, and that’ he was ye defen 
ant, in :he 

requested to levy on it. d 5 . execution. 


The answer consists of a: general- denial, 
and an allegation that the defendant made the 
seizure under a writ of execution issued in fa- 
vor of one Miller against the plaintiff, 

The cause was tried in the inferior court by 
a jury who found a verdict in favor of the plain- 
tiff with one cent damages. The defendant 
appealed and in this court has made the eng 
lowing points. 

1. That the defendant obeyed the order of 
the court on the execution issued, which re- 
quired him in tolidem verbis, to seize and sell 
first the personal property of the defendant. 

2. There is no other evidence that any other 
property situated within the parish, unincum- 
bered and belonging to the defendant, was of- 
fered to the sheriff to satisfy the execution. 

The third is a deduction of law from these 
_ grounds, and doesnot require to be particularly 
noticed. 
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Eaten Diet. I. The 646th article of the code of practice, 


—-— directs the sheriff in executing a writ to first: 


Muze 
v8. 
Moxean. 


seize moveables, “ unless the debtor point out 
himself to the sheriff what property he wishes 
to have seized and sold first: provided the pro- 


perty thus pointed outbe situated in thé parish. 


The defence drawn from the phraseology of 
the writ cannot avail the defendant, The or- 
der in: which the defendant is directed by it 
to seize property, is that commanded by the 
law, and any other would be erroneous. But 


_ the same law which directs the property to be 


levied on in this manner, contains an excéption 
when the defendant points out any particular 
object on which he wishes the levy to be made. 
And whenever a case coming within this ex- 


ception is presented to the sheriff, it is his duty 


to act under the rule provided for such an oc- 
currence, and not under the general regulation 
which does not contemplate any interference 
on the part of the defendant in execution. 

IL The second ground of defence appears 
also to us untenable, The statement of facts 
admits that property was pointed out to the de- 


fendant, of sufficient value to satisfy the amount 


of the fieri facias, if that property was so sit- 
uated as to place the defendant within the pro- 
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vis of the statute, it was his duty to prove it. Eastern Diet 
3 Johnson, 438, 4 ibid 304. ———— 


ro MILLER 
_ It is therefore ordered, adjudged and de- Monéax. 
creed, that the judgment of the district court 


beiaffirmed with costs. 
Carleton & Lockett for the plaintiff, —— * 
for the defendant. 


FLOWER & AL. vs, GRIFFITH. 


Aprgat from the court of the third district. 
: . The legis- 
‘Porter, J. delivered the opinion of the delegate. the 


power of mak- 


ceurt, ‘This: action was commenced by at- 1s jaws for 


tachment, which was levied ona tract of land, n'to print, 


in the new 


the defendant held in common with his sister, code, articles 


contained in 


The proceedings previous to final. judgment the old. does 


not repeal 
need not be set out, as the only error assigned the ats ti 
. . . t t 
by the plaintiffs is, that the court below had book of the 


decreed thatno execution should issue against Y¢t in Taree, 
the property attached, until a partition and set- . 
tlement take place between the defendant and 
his sister, .co-heirs of the succession of L. C. 
Griffith, . 

The facts of the case shew, that the property 


is held in common between the defendant and 
Vou. VI. N.S. 8 
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Faster Dist-his sister. ‘The only question therefore is 


June, 


-—--— whether the judgment be correct in point 


FrowEn¢at. 


ws. 
GRIFFITH 


of law. | | 

The uld code contained aprovision that “the 
undivided share belonging to a forheir in. a 
succession cannot be seized on a execution, 
but the créditors have a right to demand a par- 
tition of the estate between the co-heirs,” 490, 
art. 6. 

It is contended that this article is repealed 


| by the new code in which no such regulation 


is found. If it appeared that the legislature 
had made it a part of their amendments to that 
work, that this article should be suppressed, 
then perhaps this argument would be correct. 
But nothing of that kind has been shewn, 


~ and our own researches have led us to the di- 


teetly opposite conclusion. The jurists who 
were appointed to alter and improve our old 
code, in their reportto the legislature, proposed 
amendments of three kinds. The first, the 
insertion of new provisions; the second, the 
modification of those already existing, and the 


dhird, the suppression of those articles which 


were incompatible with the changes they 
thought proper to recommend. 
We have carefully examined this report, 
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and 116t a word is said in it of the last title of astern vie 
the old code, it is neither proposed to be.amen- ae 


ded by new provisions, or modified, or a 
pressed. 

The aifiendments to the other parts of the 
old code, were submitted to the legislature, and 
with some slight alterations adopted. But the 
remaining provisiotis in it, did not pass a se- 
cond time under the view of the legislature, 
hor were they re-enacted. 'They were left as 
they originally stood. 

After these amendments were passed, the 
best way perhaps would have been to have 
printed them separately. The citizen could 
have then seen at once what chafige had been 
made in the old law. 

But it was thought adviseable from the utili- 
ty, which would result from presenting the 
whole work together, to direct that the amend- 
ments, and the old code, should be printed in 
one book, 

The persons to whom this duty was intrust- 
ed were not, nor could they be, charged with le- 
gislative powers. ‘Their duty was ministerial. 
They had no authority to alter in the smallest 
respect the law. ‘They were empowered to 
print the code, and the amendments which the 
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Eastern Div‘. legislature had adopted, and if they made any 
\—---— further change, it is not binding on the citizen, 


Fiower €fak, 


vs ‘I'he work which they have presented, hag 


GRiFFITH 


never been passed on by the legislature, nor is 

it cloathed with the signatures of the speaker of 

the house of representatives, the president of 
the senate, nor the governor. The amend- 

ments to the old code have received legislative 
sanction, the old code itself has, and if the book 

now printed as the code of Louisiana contains? 
that old code, and the amendments, then all 

the provisions in it are binding and have the 
force oflaw. But ifit contains any thing more, 
what has been added, has not. And if any 

thing has been omitted, that omission does not 
prevest the law which had been already pro- 

mulgated in the old code from being in force. 

To decide otherwise, would be*virtually a de- 

claration, that the persons who were appointed 

to print the code, had legislative powers, 

Such powers they of course never intended 
to assume, and we have no doubt they dischar- 
ged their duty faithfully, and in the main judi-. 
ciously, but they were liable to err, and in our 


opinion have erred in the instance before us, 
The whole of the twenty-first title of the third 
book of the old code has been omitted. in 
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the new, and yet it was not proposed to Eastern Dist: 


be suppressed by the jurists, nor does. it ap-—-~-— 
pear:to have been repealed by any act of the ee 
legislature of which we can get cognizance. 
We have examined'the original of the amend- 
ments, to the code, in the office of the secretary 
of state, the only place where they are to be 
‘|! found distinct and separate, and not a word 
is there said of repealing this title. We of 
course are bound to come to the cenclusion, 
that it is stl in force. 

As to the argument drawn Soi the code of 
practice it presents no-difficulty. ‘The law by 
which the work was adopted declares, that 
when its provisions are contrary, or repugnant 
to those of the civil code, the latter shall be con- 
sidered as repealed. 'Tliat contained in the 
fogmer, is the general rule which existed pre- 
vious to its passage. and with that general rule 
stood the exception. We have more than 
once decided, that re-enacting the general rule, 

_ did notrepeal the exception with which it was 
previously ac-ompanied, Code of Practice, 
643, 6,7. Civil Code, 490, art. 6. 


The judgment of the court below, should be 
affirmed with costs, 
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Eastern Dist. Watts & Lobdell for the plaintiffs, 
—~--—” for the defendant. 


BERNARDINE vs. L’ESPINASSE. 


AppEAL from the court of the parish and 
Whether an City of New-Orleans, 


executor can 

do any act to ae ae 

defeat he due Porter, J. delivered the opinion of the 

ties imposed ‘ 

Vik pure court. ‘The plaintiff claims her freedom from 
Collateral veel 

heics setting the defendant, who asserts title to her’ in virtue 

upa c'air to P 

a succession, Of & purchase from the heirs of Galez, whom 

must thew 


that the rela- he has cited in warranty. They appeared, and 


tions in the 
ascending life 


have ceased Pleaded that the plaintiff was their slave, 
to exist. ‘ I 
Apartywho ‘The facts of the cnse as they appear in evi- 


is neither ap- 


pellant, or ap- dence are as follows. The plaintiff was born 


ellee, cannot 


ment ‘ment in the year 1781, in StDomingo, the slave of 
vor. a family called Galez. She fell by partition, 
or otherwise, to one of the daughters, who in- 
termarried with a certain Antoine Goyffon.— 
At the period the negroes revolted in that 1s- 
land, Goyffon and his wife fled. The plaintiff, 
whose attachment to them appears to have 
been great, swam after them and got on board 
the vessel in which they were escaping, She 
accompanied them to the Island of Cuba, and 


served them as a slave until the year 1809.— 
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When forced to leaye that country, she again Baste » Dist. 


i ek | June, 1827, 
followed them and came to Louisiana. Short-—— -— 
ly after their arrival here, her mistress died — a 

ESPINASSE & 
without making a will, but recommending to 4 
her husband, not to forget the attachment and 
long and faithful services of the plaintiff, and 
requested him to set her free. The husband 

iy! survived the wife several years. Some time 

before his decease, he made his testament, in 

which he gave the plaintiff and her two chil- 

dren their freedom, and appointed the defend- 

ant his executor and residuary legatee. 

The defendant accepted the trust, He ap- 

plied to the court of, probates to ke confirmed 

inthe appointment—he was confirmed in it; 

and he took an oath that he would well and 

faithfully perform, the duties of. the office. 

However he may have discharged part of 
those duties, he neglected. to perform that 
which was imposed on him in relation to the 


plaintiff When requested to comply with it 





by persons taking an interest in her situation, 
he promised he would, but evaded an immedi- 
ate compliance, on the ground that it was ne- 
cessary the plaintiff should work for some time, 
before he could set her free, in order that she 
might reimburse him for monies he had ad- 
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Eastern Dit. vanced to her. After retaining her several 


June, 1827. 
—-~-— years in this situation, he finally refused to lib- 
BERN ARDINE : ’ 
Lasrin sss Crate her, and set up a title in himself, in vir- 


Al, 


tue of a purchase he had made since he was 
appointed executor, from persons styling them- 
selves heirs of the wifeof Goyffon, = 

Whether an executor, or any other agent, 
can enter into contracts to defeat the discharge 
of the trust which he has undertaken for his © 
principal, is a grave question, on which we do 
not now find itnecessary to express an opinion. 
The defendant has called the heirs from whom _ 
he bought in warranty, and has thrown on 
them the burthen of proving a title to the 
plaintiff’ ‘They have alleged, and proved, that 
they are the collateral heirs of Jeanne Au- 
gustine Galez, wife of Goyffon, but this is not 
sufficient to prove their right to her. It isa 
well established rule of evidence, that where 
collateral relations set up a claim to the pro- 
perty of an inheritance, they must shew that 
the relations in the ascending line have ceased 
to exist, Upon this principle, the collateral 
heir was defeated in the case of Hooter’s heirs, 
vs. Tippetl, and we refer to the decision there, 
as containing the reasons on which this doc- 
trine is founded. 12 Martin, 392. 


sd 
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No such proof has been administered here, Easgorn Dinty 
and as the heirs cited in warranty have failed a 
pints ae. BERNARDI 
\ — inshewinga right in themselves, they of course 
have failed in shewing they transmitted 


v8. 
Lespinassk & 
AL, * 





any to the defendant Lespinasse, and he stands ‘ 

before the court without any legal defence to 

the plaintiffs’ demand. | 

If the case presented strong equitable claims 

, on the part of the defendant, and the warrant 
ors, we might, under the powers given to this 
court, to remand whenever juslice requires it, 
send the cause back for proof of heirship.— 
But the view we have taken of the case, has 
brought us to the conclusion, that the justice 
and equity of it are most emphatically with the 
plaintiff: and with this conviction, we cannot 
aid the defendant in making out a harsh de- 
mand, which has no foundation but in the strict 
rules of law. 

He has complained, that the judgment of 
the court below is erroneous in not giving him 
judgment against the heirs of Galez. Per- 
haps it is so, but we cannot go into that enqui- 
ry, as the cause now stands before us; for it is 
on the appeal of those heirs that the cas¢ has 
been brought before this tribunal, And though 


he has been heard in defence of his title, as 
VoLVL N.S. . 13 
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Eastern Dist.making a part of the appellant’s case, the 
June, 1827. 


—-—— judgment cannot be amended in his favor, for 
—a 


he i is “neither appellant, nor appellee. 


rabies asia & 
AL. 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the parish court 
be affirmed with costs. 


_ Seghers for the plaintiff, Nixon for the de- 
fendant. 


LACROIX vs. MENARD. 


Appeat from the court of the first district. 
A party who 


has not ratifie 

edaxactmacde ; - . ss 

edavactmace Martin, J. delivered the opinion of the 
bound b : 7 

norpoun’ Y court. This case was remanded from this 


court, in February, 1825. , 

The plaintiff holder of a note of Dalon, pay- 
able to F. Menard, by whom it was endorsed 
to Lambert, and by the latter to the plaintifr 
alleges this note was given by L. Menard, the 
defendant to Lambert, in payment of a tract of 
land, for the security of which the defendant 
mortgaged among other property, certain slaves. 
{t is stated that the note is unpaid ond duy 
protested, and that the defendant resides out of 


the state, and the petition concludes with a 


- 


He Tee. TAW LIBRARY 


UNTY. 
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lune, 18°7, 


prayer for a writ of attachment against, his Fasten Dist 


estate and more particularly the morigaged —~——~ 


slaves. One of whom was attached, and af- 
terwards two others. 

Dalon filed a petition of intervention, claim- 
ing the three slaves as his property, averring 
that the deed of sale referred to in the petitiqn 
(and by which the slaves are alleged to be 
mortgaged for the payment of the note sued 
upon) is null and void, having been executed 
in the name of the defendant, by F, Menard, 
without authority from the defendant. 

The petition of intervention concludes with 
pleading as exceptions to the plaintiff’s peti- 
tion, the want of a cause of action against the 
defendant, and the want of jurisdiction of the 
district court, as the defendant neither resides, 
orhas property in the state. The defendant 
pleaded the general issue to this petition of in- 

tervention. ; 

The district court being of opinion that there 
was no evidence of any assent previous, or sub- 
sequent, on the part of the defendant to the con- 
tract by which the slaves were mortgaged, 


Lacroix 
v8: 
MENARD. 


dismissed the original petition: the plaintiff 


appealed. 
The defendant had pleaded the general is- 
sue. 








100 CASES IN THE SUPREME COURT 
Eastern Dist! Nothing shews that he authorised or “ever ° 


Resid ratified the use’ of his name.in the contracts on 
Lactox Which this action is brought. “His brother, it 
is true, contracted in his name and se‘fit fort, 

i. e. covenanted that he had, authority, or would 

_procure the ratification of the defendant, and — 

if it were shewn that he had such authority, or 

that the defendant had ratified the contract, it 

would be binding on the defendant; but in the 

absence of this proof, the district judge acted 


correctly in dismissing the petition. 


vs. 
MENARD: 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be affirmed with costs. 


_Dennysfor the plaintiff, Seghers for the de- 
fendant. 


BOYLE vs. DICKENSON & AL. 


AppeaL from the court of the parish and 
ff a carrier 


convertsgoods 
to his ime use city of New-Orleans. 
Za | 
i em . me 
aseording to Marruews, J. delivered the opinion of the 
1s contract, 2 yi ‘ 
themessureofcourt, This suit is brought against the mas- 
damages is (Me 
full value of 


property © ter and owners of the brig Arethusa, to reco- 
ver from them a quantity of horns, as stated in 
the petition, or their value, &c. 
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tiff for 350 dollars, the vintinianed value of the _—ve 
: Dickenson & 
property for which suit wascommenced; and  *~ 
being rendered for that amount the defendants 
.|+ appealed. 
The facts of the case are these. The brig 
, Was advertised to go a voyage direct from the 
port of New-Orleans to that of New-York; 
and with an expectation that it would be thus 
transported, the property in question was put 
on board by the plaintiff consigned to his agent 
or consignees at the latter port. ‘The destina- 
tion of the vessel was afterwards changed, and 
she was laden for Providence; to which place 
she sailed. Previous to her departure the 
plaintiff required that his property should be 
returned: to him free of expence or charges; 
which was not done on account of the difficul- 
ty and expence of unloading the brig: but the 
consignees in this port offered to pay to him a 
. price or value for the horns, such as might be 
determined and fixed by disinterested apprai- 
sers; to this proposal he refused to accede. 
The vessel made the voyage to Providence, 
returned to New-York. and then made a ten- 
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Eastern Dis, der of the plaintiff's property to his consignees, 


June, 


—. 
—— 
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‘which they refused to receive, &c. 


Dicxewsoxé¢ With regard to the questions of law which 


AL. 


arise out of these facts; the right of the plain- 
tiff to sue and recover as for damages on ac- 
count of the violation of their contract by the 
carriers, is not denied by either party. The 
dispute is, as to the measure of damages, or'ex- 
tent of injury done to him, by those who under- 
took to carry his goods. It is contended on 
their part, that these ought to be ascertained by 
the effect which the change of voyage has ac- 
tually had on the interests of the appellee by 
lessening the value of the property shipped. 
To this proposition we cannot assent. The 
change of destination in the voyage of the brig, 
annulled entirely the contract of affreightment, 
and the carriers were bound to return hisgoods 
to the shipper, and their neglect and refusal to 
do so, amounts to a conversion of them to their 
own use, and.consequently they are answera- 
ble in damages at least, to the full value of the 
property. ‘This has been ascertained by the 
verdict of the jury and ought not to be distur- 
bed, ' 


It is therefore ordered, adjudged: and de- 
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creed, that the judgment of the parish court Eestern Diet 


be affirmed with costs. ww 


Cuvillier for the plaintiff, Duncan for the 
defendant, 





LANUSSE vs, LANNA. 


Apprat from the court of the first district. 

The mort- 

a prs gaged oredi- 
Porter, J. delivered the opinion of the ter 's net 
obliged to 

court, This is an action instituted against the f'n* 32% 

‘ . , the property 

third possessor of property, on which the at alienated 
when that 


te ven that 
plaintiff states she hasa lien. She avers that? Pon tl 


she brought a large estate to her late husband ;"4""% who 
that he failed; ‘that she has only received wl ae one 
small portion of the amount due to her; and ce kar ng 
that the defendant is in possession of a house by ding not 
and lot sold by her husband during the mar- ones eon 
riage, She prays that the defendant may be wes prev ou 
condemned to pay the balance due her, or that the wite ns 
in default thereof, the premises purchased by Sal cote 
him be seized, and sold, to satisfy her claim. . on pace 
The defendant pleads that he is the lawful fate, nor ‘on 

the cstate of 
owner of the house and lot mentioned in the "cj" 
petition, having ‘purchased it from one Nic, the’ mene 
Bertoly, who purchased it from the Planters’ ment, ie i 

the debt first 


Bank, by whom it had been acquired from °™¢, 
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Eastern Dis't. Fleury Soubercase, who bought it from. the 


June, 18 
am husband of thepetitioner. 
a And that the lien claimed by the petitioner 
NNA. £*°% ' 
ihn aa cannot affect this property, because nothing 


duc whic was due her for her paraphernal or dotal 
be the most , a : 

ancient. rights; because she did not enregister her 
A mortgage 


cannot be en- ° 2 P 
eannot be en” mortgage according to law; because her right 


—_:" if it does exist, accrued since the sale from 


third posses- 
tor. : her husband to the person under whom the 
e pro 


mode of 38: defendant claims; and lastly, that if the lien is 


certaini ng 


their value, is recognized by the court, it cannot be enforced 


to have he 
estimated al- 
ter the sale. on the improvements made on the lot by the 


defendant,and those from whom he derives his 
title. 

The answer concludes by citing Souber- 
case’s heir in warranty. 

She appeared, and in her answers repeated 
the same defence as that set up by the defend- 
ant; and added to it another, that the plaintiff 
was bound to exercise her right according to 
the order of the sales, “beginning with the la- 
test and ascending in succession, from the last, 
to the oldest,” that the value of the property 
sold subsequently to the sale made to the an- 
cestor of the respondent, would be more than 
sufficient to satisfy the petitioner, had she not — 
renounced her right on the property so aliena- 
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tei and that by said renunciation, she has lost Mavern ist 
her recourse on the house and lot which she tig 


now seeks to have sold. 
The district court was of opinion that it was 


indispensibly necessary for the plaintiff to first _ 


exercise her rights on the property last sold, 
and nonsuited her. From this judgment she 
has appealed, : 

The correctness of this judgment must 
therefore be examined before we can go into 
théWherits, For if the plea on which it was 
rendered should be found sustainable, it will 
preclude any enquiry into the other matters at 
issue. 

As a general rule, the judge was certainly 
correct in saying that where there there are se- 
veral sales of property subject toa tacit mort- 
gage, the creditor must enforce his lien on the 
object last sold. But that rule has no applica- 
tion to a case where the property last aliena- 
ted is not subject to the lien. It is not merely the 
subsequent sale of the debtor, that confers the 
right on the first purchaser ; but a sale made in 
such a manner, that the creditor can enforce 
his right on the thing’ sold. This necessarily 
results from the language used in the statute, 


and from the reason on which the rule was es- 
Vor. VI. N.S. 14 


lL ayussE 


v8. 


Lana. 





a 
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Eastern Dist tablished. The law states that if the debtor 
Cnt hha made several sales, and the creditors find 


Laan 


a. themselves in the necessity of pursuing their 


payment against the property so sold, they 
must commence with that last disposed of ~ 
This provision evidently contemplates several 
gales of immoveables, on which the creditor 
has a lien; for if he has none on the object 
last sold, there is nothing for him to bring his 
action against. The defence is, in truth, one 


P of discussion; and it depends for its validity 


on the fact of there being other property to be 
discussed; when the plea shews that the thing 
sold is not subject to the creditors’ lien, there 
is nothing for the exception to rest on. 

In the present case, the answer of the ven- 
dor cited in warranty, stated, that the plaintiff 
had renounced her mortgage on the property 
sold subsequently to that, which forms the sub- 


ject of the present contest. We think, there- 


fore, the judge erred in directing her to bring 
her action against this property, before she 
could exercise her right on that i in the defend- 
ants possession. 

Itis, however, contended that by doing so 
she has lost her mortgage on the house and 
lot mentioned in the petition. But in this case 
































OF THE STATE OF LOUISIANA. 


thecourt can see no foundation on which such EaseraDier. 


@ position can be maintained. The act of —~--— 
Lanussx 


1817, itis true, directs, that where property is 
subject to ageneral or tacit mortgage, and it is 
sold to several persons, the mortgagee must 
bring his action against the last buyer, ascend- 
ing in succession from the last to the oldest.— 
Now, admitting that the consequence contend- 
ed for might follow, if the purchaser acquired 
afier the act of 181'7,on which it is not neces- 
sary to express an opinion, We are clear tha; 
it does not, where the sale was made previous 
to the passage of the law. At the time the de- 
fendant, or those under whom he claims 
bought, the property was primarily, not sub- 
sidiarily, subject to the mortgage of the wife, 
in case the husband sold subsequently to others ; 
and the rights of the parties must be tested 
by the law at the time of the contract, not by 


the changes that were subsequently made in it.’ 


The first ground of defence is, that nothing 
is due to the plaintiff by her husband’s estate — 
On this point a great deal of evidence was ta- 
ken on the trial, and it has been the subject of 
much ‘observation by the counsel in this court, 
The claim of the plaintiff may be divided into 
three distinct heads, and the enquiry into their 


vs 


Lanna 
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Esstern Dist validity can be best conducted by considering 
a them separately, 

utes, __he first is that which is derived from ‘mo- 

neys received by her husband from various 

sales of property belonging to her father’s suc- 


cession, and the whole amount on this head 
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seems to have been paid away in discharging 
the debts due by the succession, excepting the 
sum of $2667. 

The second. arises from the proceeds of 
crops made on the paraphernal property of the 
plaintifE ‘This claim has been contested by 
the defendant, solely on the ground, that the 
moneys were received by the husband since the 
passage of the civil code, and that according 
to its provisions, he was only responsible for 
such portions of the fruits as remained uncon- 
sumed at the dissolution of the marriage— 
Civ. Code, 334, art. 60. 

Whether this argument be correct in_rela- 
tion to marriages contracted before the passage 
of the code, we need not stop to enquire, be- 


1 ing of opinion, that vy the law, as it stood pre- 
| viously, no right existed on the part of the 
1 wife to claim a mortgage on ber husband’s es- 
| tate for the fruits of her paraphernal property, 
| which he had received and consumed, 
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It is true Febrero, i in thepassage cited and Eastern Dist: 


June, 1827 


relied on by the counsel. for plaintiff, does —-~-— 
state, “that the husband has dominion over the ee 
paraphernal effects of his wife, and that the 
fruits belong to him, of she deliver them to 
him with that intention, and not otherwise-— 
P.1, cap. 2, 8. 1, No. 11. 
But it does not follow, that if she does not 
deliver them with that intention, that he is res- 

. ponsible for them. as making‘a part of her pro- 
perty. On the contrary, the same writer ex- 
pressly states in subsequent parts of his work, 
that the fruits of the paraphernal estate, whe- 
ther delivered by the, wife to the husband or 
not, enter into the community of acquests and 
gains, and belong to both in equal portions. In 
this assertion, he is clearly supported by the 
3d law of the 4th title of the 10th book of the 
Novissimo Recop. Febrero, p. 2, lib. 1, cap. 
3, s. 1, No. 57. Ibid, cap.5, s.5, No.39. 

Now in this case, there were no gains; if 
there were, the plaintiff has renounced the 
community in them; and if she had not, no 
claim arising from them would give a mort- 
gage on her husband’s estate. 

She contends, however, that the proceeds 
of the crop came into the hands of her hus- 
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a‘ tern Dist 
June, 18:7. 
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band, as testamentary executor of her father, 


\—-~--— and that he was acting in that capacity, and not 


LanvssE 
vs. 
Lando 


in her right, when these fruits were made on 
the plantation. The facts, as they appear in 
evidence, do not support this position, for the 
book of accounts shews, that none of the crops 
after the year 1809, is carried to the credit of 
the estate of the late J. B. Macarty. That in 
that year, Lanusse and B. Macarty purcha- 
sed out the other heir’s right in the plantation, 
and after that time carried iton, on their joint 
account, and in their individual capacity. 

Butsupposing the plaintiff not to have given 
his,consent to the change which the executors 
seem to have made in the capacity in which 
they held the property; that the proceeds of 
the crops must be considered as having come 
into her husband’s hands as testamentary ex- 
ecutor; and that he never rendered any ac- 
count of them in his life time: then the con- 
sequence is, that at his decease, he owed as 
testamentary executor; and for debts due in 
that character, it is not understood by the court 
that any mortgage existed on his estate, 

The third and most important item in the 
account is that founded on the receipt by the 
husband of the price of the plantation, of 
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which the plaintiff was.one-third owner, sold Eastern Dist. 
_ inthe year 1818, But no part of that price — 

appears to have come into his hands previous | ™. | 
to the alienation to Souber-ase in the year 
1816, under whom the defendant claims, ex- 
cept a house and lot received in payment at 
$25,000, 

For the two-thirds of this sum, viz: $16,666 
66 cts. she had a mortgage on: the property 
then owned by her husband, and our next en- 
quiry is, does it still remain in force. The de- 
fendant insists it does not: Ist, because it has 
not been duly recorded: and 2d, because it has 
been paid. 

The first objection we think unsupported. 
Her mortgage was a tacit one and could not be 
recorded, It does not appear that any act 
ever passed between the plaintiff and her hus- 
band in relation to her paraphernal effects, 
which it was necessary for her to record. The 
bill of sale by which she and her husband sold 
property to a third person, in which they-had a 
joint interest and in which they acknowledged 
areceipt of part of the price, did not necessari- 
ly prove it, and the reading it would not have 
given notice to the world of the lien. The in- 


strument indeed was recorded for the purpose 
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Eastern Dist, 
June. 1827. 





CASES IN THE SUPREME COURT 
of assuring the mortgage of the vendors on the 


~~ property sold, and in that light alone would it 


O%. 
LANNA. 


have been understood by those who read it— 
The objection that the wife ought to have made 


" it more explicit, proves too much, for by the 


same reasoning she would in all cases lose her 
tacit mortgage unless she made an explicit act, 
and had it recorded. But this is contrary to 
the meaning of the statute, the reason of the 
thing, and the settled jurisprudence of this 
court. 3 x. s. 239, ibid. 229, vol. 4, 479. 

The great question is, whether this debt, and 
the other for which the plaintiff had a lien, 


have been paid. 
It appears that since the failare of the hus- 


‘band, she has received $29060, and this sum 


would certainly extinguish her claim on the 
property if nothing more had been due to her. 

But subsequent to the alienation of the house 
and lot of which the defendant is the possessor 
other sums of money came into the hands of 
the husband amounting to $52,500. 

The defendant, however contends, that the 
payment must be imputed to the most an- 
cient debt, which was that due for the house 
and lot, and for the moneys received out of the 


father’s succession. 
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If,in making the imputation of payment, the Eastern Dist. 
, June, 1827, 
debt first contracted was to be considered as “~~~ 


the most antient, this position would be correct, 
but itis not the period of contracting, but the 
time when the debt falls due, that is to be con- 
sidered in ascertaining the antiquity of the de- 
mand. Toullicr, vol. 3, liv. 3. tit. 8, cap. 5, n° 
184. 

Now in the case before us, all the debts fell 
due at the same time, viz. on the failure of 
Lanusse, consequently the imputation must be 
made on all. 

There was owing to the plaintiff at the time 
of the failure, $2667, the balance of the amount 
received out of her father’s succession: and 
$16,666, the price of the house received by 
Lanusse for which she had a mortgage on the 
property in the defendant’s possession. These 
two sums make $19,333, which, added to the 
$52,500, paid afterwards, make $71,833. The 
payment by the syndies was, $29,060, This, 
imputed to the debts in proportion to their 
amount requires us to deduct $7821 from the 
mortgage claim, and consequently leaves a 
balance of $11,512, which the defendant must 
pay, or surrender the property in his possession 


that it may be sold. 
Vor. VLN.S. 15 


LanussE 
ves. 
N 
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Bestors! Dit Various other questions were raised 6n the 
“-—--— argument at bar, and in the briefs since sub- 
1 a mitted to the court. They have been atten- 
tively considered, but it is deemed unnecessa- 
ry to go into them in detail, and give the rea- 
sons why they cannot affect the opinion just 

expressed. 

There is, however, one point which requires 
particular consideration. ‘The defendant con- 
tends that the mortgage cannot be enforced on 
the improvements which he has made on the 
lot since it came into his possession, 

The objection is founded on the 48th arti- 
cle of the old civil code, page 462, which states 
that the third possessor, “can only claim his 
expences and improvements to the amount of 
the increased value which is the result of the 
improvements made.” : 

There can be no doubt of thesoundness ofthis 
objection; northat the improvements are to be 
considered inrelation to theincreased value they 

~ give the property at the time of sale, not to the 
price they or the lot may have cost. Theonly 
difficulty ishow this value is tobe ascertained 2 

As it is impossible to separate them, and 
sell each, we think the best mode is that after 
the sale, experts should be appointed, or any 
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other proof resorted to by which their respec- 
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Eastern Dist: 
June, 1827 


tive value can be ascertained. And that once —~-— 


known, that the plaintiff and defendant should 
receive out of the proceeds their proportions; 
that is to say; the first, the value which the lot 
bore in relation to the product of the sale; and 
the second, the value of the improvements con- 
sidered in that same way ; the rents of the pro- 
perty, according to the proportion, which each 
hold in it,since thedate of the notification of the 
seizure,to beadded to the plaintiffssh1re,and de- 
ducted from the defendant’s.C. Code,462,art.49. 

The only question which remains is in re- 
Jation to the action of warranty of the defen- 
dant against the heir of Soubercase. _ It is fully 
made out, and as there is no »roof as to the 
present value of the property, judgment must 
be given against the latter for the price at 
which it was sold, viz. $8000. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
annulled, avoided and reversed, and proceed- 
ing to give such judgment as in our opinion 
ought to have been given in the court below, it 
is ordered, adjudged and decreed, that unless 
the defendant within three days from the noti- 


LanussE 
ve. 
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| Bay jem far, fication of this judgment, pay to the plaintiff the 
“-~--— sum of eleven thousand five hundred and 


LanussE 
vs. 


LANNAs 


Judgment can 
not be given 
against the 

vendor cited 
in warranty 
when the evi- 
dence does not 


twelve dollars, with costs, that the premises 

mentioned in the petition be seized and sold to 

satisfy the said sum, with costs in both courts, 

But it is further ordered that the sheriff, on re- 

ceiving the proceeds of said sale, shall not pay 

them over to the plaintiff, but that he shall 

bring them into court, to be paid to the plaintiff 
and defendant, as the said court may direct; 

on,proof being made to it, how much of the 

proceeds of said sale arises from the lot inde- 

pendant of the improvements placed in it by. 
the defendant, And it is further ordered, ad- 

judged and decreed, that the defendant do re- 

cover of the heir of Soubercase, the sum o¢ 
$8000, with the costs occasioned by the action 

in warranty. 


Moreau & Cuvillier for the plaintiff, Seg- 
hers § Morphy for the defendant. 


eee 


MACARTY vs. FANCHON F. W. C. & AL. 
Appeat from the court of the first district. 


Porter, J. delivered the opinion of the 
court. ‘This case is in all respects similar te 
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that just decided against Lanna, so far there- Eastern Dis't. 


June, 1827, 
fore as it respects the plaintiff and defendant, it pen | 
ACARTY 
must receive the same judgment. a ee 


But as between the defendant and the sar _ © 9 


° : : ° : shew the price 
ties cited in warranty, there is no evidence of jaia, ner the 
value of the 


the price at which they sold to the defendant, !and, intepen- 
_ dentef the im- 

nor any proof of the actual value of the premi- Provemens, 

ses at this time apart from the improvements 

made thereon, and for which compensation will] 

be made out of the proceeds of the sale; as 

between these therefore no judgment can be 


given, 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avuided and reversed, and pro. 
ceeding to give such judgment as in our opin- 
ion ought to have been given in the court be- 
low, it is ordered, adjudged and decreed, that 
unless the defendant within three days from the 
notification of the judgment pay to the plaintiff 
the sum of eleven thousand five hundred and 
twelve dollars with costs, that the premises 
mentioned in the petition be seized and sold to 
satisfy the said sum with costs in both courts. 
But it is further ordered, that the sheriff on 


receiving the proceedsof said sale, shall not pay 
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FasternDis'et them over to the plaintiff but that he shall bring 


June, 1827. 
we them into court, to be paid to the plaintiff and 
Macarty . 

ve _, defendant asthe said court may direct,on proof 


Fawcnon ¥.w. 


*%4" being’ made to it, how much of the proceeds of 
| said sale arises from the lot independant of the 
improvements placed on it by the defendant, 


Moreau & Cuvillier for the plaintiff, Denis 
for the defendant. 


MARTEL & AL. vs. TUREAUD’S ESTATE. 


When theen- Appear from the court of probates of the 
note. is pree parish of St. James. 
sent, and is a 
party to an . a 
instrument, Marruews, J. delivered the opinion of the 
y reasun © hee : 
which the , court. In this case the opposing creditors 
ston he, Claim a mortgage and privilege on six arpens 
inot claim , i fat . 
theproceetion Of land, fronting on the Mississippi, having 
of the lx a 
mercavria. the ordinary depth of forty, and ten slaves, 
An act pase 
sed in a par- & ¢, 
aya : — 
1 sn 
ne ts For this mortgage and privilege they rely on 
further regis- 


try to give aCertain acts passed in notarial form, copies of 
mon'e8- which appear in the record, The judge of 
probates decided against these privileges, and 

from that decision they appealed. 
The notarial acts, as exhibited in the re- 
eord, establish the following facts. In the year 
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1821, one Vitan sold the lad and slaves above Eastern Dist. 
mentioned to Rey, retaining in the act of sale ——~--~ 


amortgage and privilege of vendor. In the 
following year, the vendor sold and transferred 
to Tureaud all the right. which he had acqui- 
red from Vitan to the property, burthened with 
the mortgage and privilege aforesaid; under 
the consent of the of the original vendor, to 
whom the second purchaser undertook to pay 
the price. 

In the year 1823, Vitan being indebted to 
Martel, and Hulin, the husband of the oppo- 
nent Joly, gave to them negociable notes, en- 
dorsed by Tureaud, payable at specified pe- 
fiods, for the amount which he thus owed to 
them; and to secure the payment of said notes 
transferred to the creditors by notarial acts, a 
part of his mortgage and privilege on the land 
and slaves, which had been sold and transfer- 
red in the manner above stated, to the endor- 
ser, who was present, and became a party to 
the acts by which the transfer of mortgage 
and privilege took place, and thence promised 
and assumed to pay said notes which he had 
endorsed, and which are paraphed ne varie- 
ter. One of these notes, secured by the trans- 
fer of mortgage and privilege to Hulin, came 


Marrercgan: 


vs 


TurzEaup’s 


BST. 











120 CASES IN THE SUPREME COURT 


astern Dist by regular endorsement into the hands of Abat, 

----~ who brought suit on it; and obtained judgment 

Maxon 4% for the amount, accompanied by a decree jus- 

xz, tifying his right of privilege; which judgmen 

was recorded according to law; and in conse- 
‘quence thereof he is placed on the tableau, as 
mortgagee creditor having aa _ general . mort- 
gage, but without any privilege resulting 
from the act of transfer made by Vitan, and 
the other two opponents as mere chirograph- 
ary creditors. 

The claims of all these persons are objected 
to in toto, in consequence of alleged default of 
notice to the endorser. As to the note on 
which judgment was obtained against him du- 
ring his lifetime, this objection could surely 
have no place, unless on suggestion of fraud, 
which is not made. It is however, without 
foundation, in our opinion, in relation to all the 
claims. 

It is true, that endorsers, according to the 
rules of commercial law, are not liable to pay 
notes or bills of exchange, unless under cer- 
tain formalities in pursuing them; amongst 
which, demand of payment from the maker, 
and notice of refusal, are essential. But the 


notes in the present ‘case ought not to be sub- 














OF THE STATE OF LOUISIANA. 


121 


° ¥ ° : M4 E: 
jectedsto the ordinary rules of commercial yi 3 
transactions, The endorser was present, anc <--~--— 


aparty to the act made at the same time with 
them, by which the transfer of mortgage and 
privilege for security of payment was made; 
and in that act he expressly agreed to pay the 
amount for which they were drawn. 

The next objection to the privilege claimed, 
is based on the want of registry of the note and 
acts under which the claims are made, The 
act of the territorial legislature of 1810, which 
provides for the registry of mortgages in the 


offices of the parish judges of the state, does 


not point out any particular manner in which 
they must be recorded. The second section 
of that law seems to require that they should 
be fully transcribed and placed in numerical 
order; it classes them with notarial acts; and 
among them enquirers would consequently ex- 
amine. Any deed passed before a parish judge 
in his capacity as-notary, relating to property 
within the limits of his parish, and containing a 
clause of hypothecation, and where entered at 
large on his notarial books of record, will an- 
swerall intendments of the law, without any 
transposition by further inscription. Acts trans- 


mitted from a different parish, which are hypo- 
Vor. VI N.S. 16 


Maaret £7 at 


vs: 
Turzavun’s 
BST. 
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Eastern Dist. thecary, will be transcribed into the same class 


Revenseal of books, for recording in numerical order. The 

we mortgage and privilege claimed by the appel- 

aa lants in the present case, result from the origi- 
nal sale of the property from Vitan to Ory, ia 
which they were expressly retained by the sel- 
ler. That sale was made by a notarial act, pas- 
sed before the judge of the parish in which the 
property was situated, and remains on record 
in the archives of the place. When the judge 
became a party to acts by which he acquired 
an interest in the property, and by which, with 
his consent, the first seller transferred his right 
of mortgage and privilege to the appellants, 
they were passed before justices of the peace 
and witnesses, and afterwards duly enregister- 
ed in the offices of the parish judge on the no- 
tarial side of that office, . 

We are of opinion that these acts have been 
made and recorded in such a manner as to 
maintain the lien and privilege on the proper- 
ty sold, to secure payment of the price, and 
that they have been legally transferred to the 
opponents in the present case. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of pro- 
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hates be avoided, annulled and reversed, so far ictern Bie. 
as it affects the claims of the appellant: and it -~--— 
is further ordered, adjudged and decreed, that ary “ 
the cause be remanded to said court, with in- Tomson’ 
structions to place them on the tableau, as 
mortgagee and privileged creditors on the land 

and negroes sold by Vitan to Ory, and 

from him transferred to Tureaud, since de- 

ceased: and itis further ordered, that the ap- 


pellee pay costs in both courts, 


Seghers for the plaintiff, Moreau for the 
defendants, 


sen cae 


BRADFORD vs. SKILLMAN, 


Appeat from the court of the third district, _ The surety 


on al2 months 
bond cannot 
be discharged 


Martin, J. delivered the opinion of the fon ‘respone 
Pree sibility on the 
court. The plaintiff was surety on a twelve giund that 


the jaw is une 


' fa} constitutions] 
month’s bond, on a sale on a fi. fa. in a suit constitutions), 


where the present defendant was plaintiff: an ane he 


execution issued on the bond, and he prayed ™ 
an injunction, which was finally dissolved, and 
he appealed. 

His counsel has built all his hopesof success 
on what he terms the unconstitutionality of the 
act which directs in certain cases, the sale of 








124 


Eastern Dist. 
‘June, 1527. 
eet ae ne 
BraprorD 
vs ° 
SI 


When dama- 
ges are claim- 
ed from syn- 
dics for mal- 
feas. nce, suit 
ought to be 
bro’t against 
them in their 
individual cae 
pacity. 
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property sold on execution at a credit of twelve 
months. : 

The debt was created since the passage of 
the law. The plaintiff willingly became the 
bondsman of a willing purchaser, and execu- 
ted a bond, in the nature of a recognizance, on 
which heknew execution would issue de piano, 
It appears to us he cannot complain, volenti 
non fit injuria. 


It is therefore ordered, adjudged and de- 
creed, that the judgment be affirmed with 
costs. M2 


Wall § Lobdell for the plaintiff, Whittel- 
sey for the defendant. 





PIMPINELLA vs. LANUSSE’S SYNDICS. 
Appea from the court of the first district, 


Marruews, J. delivered the opinion of the 
court, This case, after having been at rest 
from the third of July, 1823, to the sixth of 
January, 1826, was on the latter day disturbed 
by a motion of Mr. Seghers, counsellor for 
Pimpinella, alleging him to be a creditor of 
the estate of the insolvent, who obtained an 
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order from the court below, against thesyndics, Basten vis’ 


June, 1827. 


‘to file a tableau of distribution. Since the mat- —-~~— 


ter has been thus revived, proceedings have - 
cumulated in the case, so as to swell the record 
to a very considerable size; other parties in- 
tervened calling on the syndics for payment of 
their claims. The first syndics were permit- 
ted to resign their office, and new ones were 
appointed to their place; who, so soon as they 
were installed, began to complain of every 


RLLA 


Seca 
SXNDICS- 


thing which had been done by their predeces- 


sors, 

The claims of all were settled by a judg- 
ment of the district court, in favor of the first 
syndics, from which their opponents appealed: 

The cause has been argued much at length 
before this court, and many points made on all 
sides, which, we deem it useless to examine; 
being of opinion that the greater part if not all 
of them have been settled ever since the 24th 
of May, 1823,by a judgmentof the court below 
which confirmed a tableau, amended on that 
day, which had been filed on the 29th of the 
month preceding, This judgment has not been 
appealed from, and is now res judicata as to 
all matters contested. 

It is true, that the syndics who formerly had 
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astern, Dist the management of the insolvents estate ree 


——--—’ ceived and paid out funds belonging to it, since 
PIMPineLia ' 


Lazy, that period: but nothing was ever done by 
srxnics. them except under orders, or by permission 
of a competent tribunal; and in relation to 
these matters, they are legally discharged from 
all responsibility in their capacity as syndics, 

It is contended however, on the part of the 
leading opponent in the case as it now stands 
before this court, that money having been re- 
ceived by agents of the late syndics, they must 
account for it to the creditors of the estate. So 
far as it appears that any sums have come into — 
their hands, they have accounted for them sa- 
tisfactorily. If their conduct has been such in 
the appointment of agents, as may fix on them 
‘gross negligence,or palpablemismanagementof 
the affairs of the estate entrusted to their care, 
to the injury of the creditors, it is believed, 
they ought to be pursued in their individual 
capacity, as for damages, and not in the pre- ° 
sent mode. ’ ‘ 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 

Seghers & Grymes for the plaintiffs, Der 
bigny 5 Moreau for the defendants. 
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DITTO vs. BARTON. eet 


Nees oe cee 


Aprean from the court of the third district. oh exttiiate 


that the re- 
Porter, J. delivered the opinion of thesm.c.ai™ 


complete tran 
eourt, This is an action on two promissory se soript of all 


roceed- 
notes: there was judgment against the defen- ings ha, and 


he do- 

dant in the court of the first instance, and he gicin the suit, 

does not ena- 

aie ngpeeee. ape 
The two points made by him in this court, ‘he ste on 

«are: inact t 


nd made 
1. That one of the notes was stated in the part ar Fhe po 


there 


petition to be made on the 5th of April, 1823; can be no vee 


J riance be- 


and that which was offered in evidence was on yeti, "a 
the fifth of April, 1822. fr 
2. That one of the notes recovered on, was 
endorsed over, and no evidence was given of a 

retransfer. 

The second objection cannot be noticed, for 
none of the evidence given on the trial comes 
up. The record is not certified in such a way 
as will enable us to look into the merits. 'The 
clerk states that the foregoing ten pages con- 
tain a true and complete transcript of all the 
proceedings had, and of all the documents on 
file in the suit. This may be true, and yet the 
record not contain the evidence’ given on the 
trial, for if it was not taken down, it could not 
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taster Dist, be on file; and the fact of its not being redu- 
w~ ‘ced to writing made no part of the proceedings, 


—s It is clear from other parts of the record, that 
evidence was given, and it isalso to be presum- 
ed from the verdict of the jury. The code of 
practice requires the clerk to certify, that the 
record contains the evidence adduced. Code of 
Practice, 586, 602, 603, 896. 

The first objection however, is properly 
brought before us by a bill of exceptions, but 
we think it untenable. The note on which 
suit was brought, was annexed to, and made 
by express declaration, a part of the petition, 
So that there was not, nor could there be any 
variance between the allegation, and the proof. 
The erroneous description given by the plain- 
tiffin copying the note, was corrected by the 
note itself’ There could not have been any ° 
surprise, and the res judicata may be well 
pleaded to another action on this allegation. 
When both these objects are attained by the 
proceedings, the defendant can have no just 
cause of complaint. 

We do not think this is a case in which da- 
mages should be allowed for a frivolous ap- 
peal, and it is therefore ordered, adjudged and | 
decreed, that the judgment of the district court | 
be affirmed with costs. 
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Watts & Lobdell for the plaintiff, Eastern Dist: 
/ June, 1827. 


 tenarenemeas aae 


BONNET & AL. vs. RAMSAY. 
Aprrat from the court of the first district, , Prescription 
rupted by fil- 
Marruews, J. delivered the opinion of the ng the ets 
court. This is a redhibitory action commen- ‘eee 
ced for the purpose of causing the sale of 
slaves to be rescinded, and the recovery of the 
price paid by the plaintiffs, with damages, &c. 
The defendant pleaded several matters in 
defence, and amongst others, prescription.—. 
The cause was submitted to a jury in the court 
below, who found a verdict for the defendant, 
and judgment was rendered in pursuance 
thereof, from which the plaintiffs appealed. 
Believing that the defence is legally support- 
ed by the plea of prescription, we shall exam- 
ine that point alone. The redhibitory action 
is subjected by our laws to the shortest peri- 
ods of prescription, which, under no circum- 
stances, could be extended beyond one year, 
according to the provisions of the old civil 
code, which must govern in the present case. 
The sale of the slave charged with the redhi- 


Vor. VL N.S. 17 
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Eastern Dist bitory vice of having the habit of running 


June, 18°°7. 


——--—/ away, was made on the 3d of July, 1824— 


Bonnet & AL 


v. The citation eame into the hands of the she- 


Ramsar. 


riff on the 2d day of July, 1825, but accord- 
ing to his return, was not served on the de- 
fendant until the 6th of that month. There 
are two modes of interrupting prescriptions— 
natural and legal. The interruption now con- 
tended for by the plaintiff is of the latter kind, 
which takes place only from the service of ci- 
tation to appear in a’ court of justice. See 
old Civil Code, p. 484, art. 52. The date of 
sale being the 3d of July, 1824, and the ser- 
vice of citation not having been made until the 
Gth of July, 1825, the term of prescription 
had elapsed without interruption, and must be 
held to protect the defendant in this suit. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


De Armas for the plaintiff, Waggaman for 
the defendant. 
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LOUISIANA INSURANCE COMPANY vs. sr a 
CAMPBELL. Soe 


Judgment of 
homologation 


Appeal from the court of the first district, regularly ; ob- 


tained,has the 
pomp of 
Porter, J. delivered the opinion of the jujgedseaiost | 


eourt. This case comes up from an interlo- ters who were 
cutory decree of the judge in the first instance, Bins 
setting aside an order of arrest, which had 

been granted against the defendant. 

The facts appear as follows: the defendant 
applied on behalf of the firm of which he was 
a member, for the benefit of the insolvent laws, 
and a meeting of their creditors was ordered 
ata notary’s office. ‘They attended, accepted 
the cession, and voted for syndics. Before the 
proceedings were closed, one of the creditors 
made the following proposition: “James M. 
Reynolds agrees to endorse the notes of Wil- 
liam R. Campbell, (the insolvent) at six, nine 
and twelve months, to be given to the respec- 
tive creditors of Chalmers & Campbell, in 
the proportion of forty per centum, in lieu of 
their respective claims approved on the follow- 
ing conditions, 

“The creditors to accept the surrender of 
the property and effects of Chalmers & Camp- 


bell, as already tendered to them, to transfer 
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_Extern Mist. their right in the said surrender, as also. their 
Saya respective c.aims, to the said James M. Rey- 
LovisiaNa 


Ins Cour. nolds; and to grant a full discharge of their 
Camron. said debts to William R. Campbell, in consid- 





eration of receiving said notes. This propo. 
sition shall be binding on James M. Reynolds, 
only so soon as the consent, in writing, of all 
the creditors shall have been obtained, and not 
otherwise.” 

The creditors who had appeared before the 
notary aecepted the proposition by an instru- 
ment in writing, in which, after acknowledging 
to have received the notes of Campbell, en- 
dorsed by Reynolds, they declare that in con- 
sideration thereof, “they assign to the said — 

James M, Reynolds all their rights to the pro- 
_perty surrendered by the said William R. 
Campbelland all right of action against Chal- 
mers & Campbell; they granting to the said 
William R. Campbell a full and complete re- 
lease as to them, the said creditors, and here- 
by appointing and constituting the said James 
M. Reynolds and William R, Campbell their 
attorney irrevocable, giving, and hereby grant- 
ing unto the said James M. Reynolds and 
William R, Campbell, jointly, and to each of 
them separately, all the full power of these ap- 
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pearers to sell and dispose of the property sur- Eastern Dist. 
. rendered as aforesaid, eitheir by public auc- as 
> sion, or private contract, and collect all the tms.Cusarr 

debts due to the said Chalmers & Comes, Canpante. 

for the use of the said James M. Reynol 

Ke, 

On these facts, the judge a quo, was of opin- 

ion-that the debtor having made a tender of his 
‘property and the creditors having accepted it, 

that he should be freed from arrest at the suit 

of the present plaintiffs. ‘That if the creditors 

chose to manage the property themselves, in- 

stead of appointing syndics to do it for them, it 

was not the fault of the insolvent; that he did 

all that was incumbent on him to do, by ten- 

dering the property, and that whether the plain- 

tiffs are bound by the transfer to Reynolds, is 

no concern of the defendant, 3 

This cause is now before us on a rehearing. 

When it was first decided we were of opin- 

ion that the proceedings were not binding on 

the plaintiffs as it did not appear that they were 

veturned into court and homologated. Evi- 

dence which was not placed before us at first, 

has now been produced, which shews that the 

process verbal of what took place before the 

notary was returned into the district court, and 
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EasternDis'et that no opposition was made to the confirma- 
aw tion of what had been there agreed on. This 
Ins. ‘Courass circumstanceinour opinion precludesthe plain- 
Caxens:x. tiffs who were put on the bilan and parties to 
that suit from contesting the regularity of their 
proceedings. ‘The judgment of homologation 
is conclusive on them so long as it stands un- 


reversed. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court be 
affirmed with costs, 


Grymes for the plaintifis, Livermore for the 
defendant, 


LIVERMORE vs. MORGAN’S SYNDICS. 


An agent - AppeaL from the court of the first district, 

n 

tence of ex- 

mer deed pe Porter, J. delivered the opinion of the 
se y him, oa ° ie 

convey, by acourt, ‘This isan action against the defendant 
ynuerers,.for setting up a title to a lot of ground in the 
templated at 


the time of parish of New-Orleans, of which, the plaintiff 
He may, by savers he is the owner. There was judgment 


subsequent 


deed, eorreetin his favor in the court below, and the defen- 
verbal errors 


in the first. dants appealed. 
Several bills of exceptions were taken og 
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the trial by the defendant: we pass over the Eastern Dist. 


first and second without further observation’ aS 

than that in our opinion the judge below deci- ——— 

ded the points presented by them correctly *™= 

The main question in the cause, as it vow 

stands before us, is on the third exception ta- 

ken to the decision of the court, on evidence 

offered by the defendant in support of his title. 

He first produced a deed of sale, executed 

by the attorney in fact of the person under 

whom he claims the premises in dispute. In 

this sale, the description given of the property 

limits it to certain streets therein named, and 

does not carry the boundaries to the Missis- 

sippi. Some time after, the defendant obtain- 

ed from the agent who had sold to him,a decla- 

ration, or as it is called, a supplemental act, 

executed before a notary, in which, after re- 

citing that he had sold to the defendant a lotas 

described in the act of sale, and that since that _ 

time several changes had taken place in the 

names of the streets, and the distribution of 

the adjacent property, he declared that to 

avoid difficulties and mistakes, regarding the 

extent, limits, and boundaries of said lot, it had 

been sold and conveyed by him with the same 
 @gtent it was owned by the person who had 
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bate it sold t@his prinefpils namely, with “a a 
pe at front to the Mississippi. ‘onl 
uoiiy 'T'te defendamits assign as'a reason’ for this 
erste. instrument, that which is given in it: the wich 
to make the conveyance clear and explicit. 
The plaintiff urges, that'no change had taken 
. place, in the names of the streets, nor in the 
distribution of the property ; that the whole was ae 
an after thought: an attempt to carry into effect | 

by indirect means a transfer of the batture'ly- 
ing in front of” the property originally convey- | 
ed. And he farther contends"that thisdecla- =, |, 
ration of the"agent could not have that effect: _ | 
of that opinion was the court of the first in- =| 

stance. 

tis very possible the plaintiff may be cor- 

rect in this” position, but we think the instru- 

ment should have been perinitted to go to the 

jury for what it was worth. If the mistake in 

the first deed was merely verbal, we think the 

agent of tié principal and the purchasers might 

explain, and correct it by a subsequent act, 

though they ‘could not under a pretence of ex- 

plaining a former instrument, convey property 

not contemplated at the time of the sale— 
Whiethr the act offered in evidence was ofthe — 

fotmer or the latter description, wasto be judg 
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| . oi bythe jury after it had boon tynd to, dem ta EastoraDi PB. 
' inevidence, and compared with, the iter ale 
given in-the cause. x 


oe Moneai’s . # \ 
It is therefore ordered, adjudged and de- cena 

creed, that the judgment of the district 6 Sart 

be annulled, avoided and reversed, that. the 

case be remanded for a new trial, with direg- 

tions to the judge not to reject the instrument 

of writing referred to in the bill of exceptions 

and it is further ordered and deereéd, that the, : 














. appellee pay the Costs of this ape 
Livermore for the plaintiff, Eustis, Grymes . - 
§ Hennen for the defendants, " seo tiebadl 
i. PEET & AL. vs. MORGAN.* : so nts 
APPEAL from the court of the first distriet. of bing 7 
thaa of 
a aefendant 


Porter, J. delivered the opinion of the jn 
_ court, "This is an action against the sheriff-of in ue 


cannot reize 


rty of 
the parish of New Orleans, for seizing the proverty of 


property of the plaintiffs. .The defe- ibe is, bs Sande 
that the goods mentioned in the petition were from od? i 


the property of one M‘Devitt, against whom an ‘hem is fraa- 
| attachment has issued, and that if ahy sale of But when 


the. & nvey- 


them had been made to the plaintiffs, it wastasy prive. 
her ay, ifthe 


"false, fraudulent, simulated, atid collusive. este was anti- 
Vor. VI. N.S. | 18 dated. 
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Eastern Dist. 
June, 1827, 
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On this head, the defendant offered testimo- 


oY. ‘to ‘establish the facts set up in his answer, 


~y 
. Monean. 


The court refused to receive it, and he except- 
ed. This rejection of his evidence was fol- 
lowed by averdict against him, and judgment 
in pursuance thereto, from which he has ap- 
pealed. 

“In this court he has made two points: first, 
that no action lies against a sheriff, fora mis- 
take in seizing the goods of a verson other 
than the defendant in execution; and second, 
that the courterred in rejecting the testimony 
offered, to prove the sale was simulated and 
fraudulent. 

Ist. The only reason offered for this doctrine 
is, that by the laws of Spain various provisions 
existed, by which the party whose goods were 
seized might oppose their sale; and 2d, that 
the plaintiff under that system pointed out the 
goods that were to be seized, consequently, 
that he alone was responsible. 


The first of these reasons is neither incom- 
patible nor inconsistent with the right of suing 
also for damages. ‘The second is not at this 
day the law in Louisiana. It is the duty ofa 
sheriff when a writ is put into his hands to go 
and execute it, whether the plaintiff is here or 
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not to point out the property. Such is the ne- 
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Fastern Dist. 
June 


, 1827, 


eessary consequence of the language used in —— 


the writ, and the directions of the statute. It is 
contended the officer is nothing more than the 
agent of the plaintiff: admitting he is not, no 
man can protect himself from a trespass, by 
averring he is the agent of another, unless 
the person whom he represents had authority 
to do the act complained of. Even if the doc- 


trine for which he contends were true, he has - 


not brought himself within it, for he has not 
shewn that he was directed by the plaintiff in 
attachment to seize the goods. Martin’s Dig, 
vol. 2, 166, 168 and 169. 

The second point presents the question, 
whether the plaintiff had a right to seize these 
goods, before he brought an action to set aside 
thesale. It has been determined ina variety 
of cases decided in this court, that a creditor 
had nota right on an allegation of fraud to treat 
the alienation made by his debtor as null and 
void, and seize at once, and by short hand, the 
property conveyed by him. Since that doc- 
trine has been recognised by this tribunal, there 
have been it is true, cases, where the parties 
have chosen to put their respective rights at 
jssue in an action brought for the seizure, and 


ve. 
Moneav. 
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Enstera Distt, the court has not declincd to pass on them, 
une, 
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‘~~ when they didso. The present case however, 


vs 
Monean. 


presents the exception on the part ef the vendee, 
and the argument on the behalf of the creditor 
has called our attention particularly to the cor- 
rectness of this doctrine; the extent tv which 
it may be carried; and the limitations to which 
itis subject. 9 Martin, 648, 3 n.s. 338, Baba- 
rin vs. Desconircaux. Henry vs. Hyde 

Of its correctness the court entertains no 
doubt, It is clearly supported by authority, 
and it is sanctioned by-reason and utility, ‘The 
principle on which it rests is, that men are pre- 
sumed to act honestly, until the contrary is pro” 
ved: that the conveyances alleged to be frau- 
dulent are prima facie correct and fair; and 
that it is improper in opposition to these pre- 
sumptions, the creditor should exercise rights 
that could only properly belong to him, in case 
the acts of his debtor were null and of no effect, 
{n many instances should a contrary doctrine 


prevail, sales which were alleged fraudulent, 
might turn out to be bona fide, and the pur- 
chaser be deprived of the use and enjoyment of 
property which was honestly his, In the un- 
certainty which must prevail until the matter 
undergoes a judicial investigation, it is cere 
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tainly the wisest course, and the one most esters, igs : 


conducive to general utility, to consider the ---— 
y Pret 


thing sold as belonging to him, in whom the ,,% 


Moneax. 
|. title is vested. ‘ 


But in the application of these principles, it 





will be readily perceived, that though it pro- 

perly governs all cases where the conveyance 
|  isby public and authentic act, its utility is not 
so manifest when the alienation is by a private 
instrument. The former is presumed known 
to the creditor. Its date is established, and he 
acts in direct violation of the presumptions 
which these facts create, when he treats it as a 
: nullity, and proceeds to seize the property con- 
veyed by it. In the latter the sales is unknown 
to him, the conveyance is of no certain date, 
and no notice is given that a transfer has been 
made of the property. 

If the date of the conveyance is subsequent 
to the seizure by the creditor, it is a self evi- 
dent proposition that it cannot be objected to 
his right of seizing, that he did not bring an 
action to set aside thesale. If the rules of law 
recognise, as they do, no date to an act sous 
seing prive, but that of the day on which it is 
opposed to a third party in court, then the pro- 
position is equally evident, that it is not a good 
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Eastern Dist defence to make to the seizure, that suit wag 


June, 1827, 
—~-— not brought to avoid the alienation. In both 
Pr 
o. instances the answer is conclusive, that the 
Moneag. 


creditor could not by an action previous to the 
levy made under the execution, set aside acts 
which were not made until after the levy took 
place. 

But if to this rule of law in relation to the 
date of acts sous seing prive, the party claim- 
ing the goods answers as he may, that he can 
prove by circumstances dehors the act that it 
was really made at the time it purports to be 
executed, it is necessarily open to the credi- 
tor, to rebut that preof, by other testimony 
which will establish that it was not, 

That‘evidence the plaintiff was under the 
necessity of producing here, and in refusing 
the defendant the right to shew that the sale 
was simulated, that is made at a date different 
from that which it purported, we are of opin- 
ion the court erred. 

The only case in which this court has sus- 
tained the objection to a seizure, when the sale 
wasmade byact sous seing prive, is the case of 
Richards vs. Nolan, but that case was heard 
ex parte, and the point now raised was not 
presented to our consideration. 3 2. s. 33@ 
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Being therefore of opinion that the court be- Eastern Dist. 
low erred in rejecting the evidence, we cannot —— --” 
; Purr 
go into the questions made by. the appellee. 
They will be proper subjects for consideration 
if the cause should again come before us on 


the merits. 


vs. 
Monean. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and it is 
further ordered, adjudged and decreed, that 
the cause be remanded to the district court 
with directions to the judge not to refuse evi- 
dence which will shew the date at which the 
sale relied on by the plaintiff was really made, 
And it is further ordered that the appellees 
pay the costs of this appeal, 


Henznen for the plaintiff, Watts § Lobdell 
for the defendants. 


HAMILTON vs. HAMILTON & AL. 


A trifling ta- 

Apreat from the court of probates of the rianee,  be- 

° _— tween the = 

parish of West Feliciana, age ag 

tor, and the 

. iar words written 

Martin, J. delivered the opinion of the *ythenoary, 
is not fatal. 

The clause 


court. This ig a suit for the partition of the declaratory of 
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Eastern Dist, estate of the late J. Hamilton, instituted hy 


June, 1 


ww. his widow against his heirs. 
Haymrox _W. S. Hamilton, a son by a ones mar- 


Haminton & 
at. riage, complains of the admission of the will 





the testator’s to registry, alleging the unsoundness of the 


sanity is a 
fe la. . e 
The notary testator’s mind, and vecause it was not made 
may ask of 4 
the testator m jn the manner required by law. 


what manner 


he wishes t> “We do not think the judge of probates erred 


dispose of his 


Prenles of de- iN OVerruling both these objections. 


ceased per- 


sons’ estates It is true, the testator had, for several years, 


are ma‘e with 


reference tosuffered from the consequences of an applo- 
the inventory 


mente pectic attack, which terminated in palgy. Yet 
A child must 


eollatethe va-the testimony shews that his mental facul- 
lue of the hire 


. — ties were not so affected as to disable him from 
1m 


father, to ena- 
father, toené- making a will. The principal part from which 


thers 
P Bat not ne the opposite conclusion could be rationally 


of one sent to 


aitend the | drawn, is, his running to persons near him for 
mestic. information of the name of some of his chil- 
dren, and his apologizing for this circumstance, 
by saying they had such long names that by 
going over them he had got confused. The 
record shews he had six children, all of whom, 
but one, had more than two names, and one of 
them, five, being called John Walsh Andrew 


Jackson Hamilton. 


On the second ground, it is urged that every 
word in a will must be dictated by the testator 
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and his very expressions taken down. It is Eastern Dis't, 
next shewn that the amanuensis employed to: AN 


write the will has deposed that the clause dec- 
laratory of the testator’s sanity was not decla- 
ted by him, and that with regard to another 
part of the will, to the question whether he 
had taken down the very words of the testator, 
the amanuensis answered, that the testator did 
not speak word by word what is written, but 
being asked what disposition he meant to make 
of his property, answered, in substance, in the 
manner that is written. 

We consider the clause declaratory of the 
testator’s sanity, as a mere formula, like the 
words “In thename of God, Amen,” not es- 
sential to the will—mere words of form with 
which notaries are in the habit of prefacing 
the declaration of the testator’s intentions, 

We are referred to 5 Toulliea, 350, where 
jtis said, that to dictate, is to pronounce, word 
by word, what is designed to be written by 
another. Hence he concludes that a will can- 
not be made by signs or interrogations. 

This able writer does not say what, or whe 
ther any variance is fatal. On the contrary, 
from the examples he puts, we understand that 


the meaning he intends to convey is,thatthe tee 
Vor. VI. N.S, 19 


——- 
Haseneeds & 
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tator must express his intention orally, not by 


aN signs, but by words; and that these words are 


Ham. Ton 


V8. 
YWami.To 


~ 


z uttered spontaneously, and not upon sugges. 
yn Had the proposition he meant to illus- 
trate been that contended for by the defend- 
ant, this able writer would not have referred to 
so remote an example. 

We know that there have been Sesiinae in 
some courts of France, requiring the utmost 
precision in the amanuensis; but we are una- 
ble to adopt this doctrine in its utmost extent 
Itis desirable to have, as much as possible, 
every word taken down from the testator’s 
mouth; but we cannot adopt the unqualified 
proposition, that the slightest variation is fatal, 
as, for example, the substitution of the pronoun 
which, instead of that. This would destroy 
almost every will. 

The interrogations, which Toullier means 
to exclude, are the direct or indirect ones, re- 
lating to any particular article of property, or 
any particular person, as the object of the tos- 
tator’s benevolence: not the interrogatories— 
What are your intentions? How do you. wish 
todispose of your property? which are only 
notices of the notary or amanuensis being rea- 
dy to write, and waiting only for the directions 
of the testator. 
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The court of probates refused to allow the 
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Eastern I)ist: 
une. 1827. 


plaintiff any thing on account of certain bonds, —~-—~ 


deeds of trust, marriage settlement, or mortga- 
ges executed in North Carolina, She is not 
an appellant, and her counsel in this court has 
not prayed for the revision of the judgment in 
this regard. 

The defendant, W. S. Hamilton, claims 
from the estate certain sums of money alleged 
to have been received by the deceased, as his 
guardian. On this part of the case, we think 
justice demands that it be remanded for fur- 
ther examination, and that this defendant be 
allowed to procure and introduce further 
proof; that on record, establishing the guardian- 
ship, and rendering it more than probable, that 
money was, or might have been, received by 
the deceased in his capacity of guardian; and 
itwould be impossible for us to act on this 
part of the case, without running the risk of do 
ing material injustice. 

His claim to be considered as a joint por- 
chaser with his father, of the Hart’s estate, 
we think was properly disallowed; the record 
establishing that arrangements were made be- 
tween them, totally inconsistent with a joint 
ewnership, 


HaMILTon 
v8. 
Hamittron & 


aL. 
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EasternDic¢ ‘With equal correctness was the clause for 
i reimbursement of money disbursed on im- 
Hawn nton e¢ Provements on the part of the estate purchased 
“by this defendant disallowed. 

Sales of the estates of deceased persons are 

made with reference to the inventory and ap- 
praisement that necessarily precede them. In 

the present case, the improvements, not having 

been made by the testator, were considered 

justly as no part of the estate, and not consid- 

ered at all in the appraisement. All the im- 
moveable property was purchased by some of 

the parties to the present suit, who being so to 

the inventory and appraisement, must be pre- 

sumed to have acted with full knowledge, and 

in accordance thereto, and there was no need 

as to them, of a declaration of the sale of the 

land being made without reference to the im- 





provements, 

This defendant, who was before the sale a — 
creditor, for these improvements, became, by 
his purchase, the debtor of them, and his de- 
mand was thus extinguished by confusion. 

We think this defendant is bound to collate 
the value of the labor of the six or seven slaves 
which were sent to him by the deceased for the 
purpose of enabling him, by the use of them, 
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and other resources, of raising a sum of mo- Eastern Dist 
une, 1827, 


ney, to be employed in the purchase of slaves “~V~ 
‘ ! HamjtTon 
for his own use. Had the testator given the». 


Hamitton & 

negroes, or money to purchase them, whatwas = 4 
then given would be a proper object of colla- 
tion. , 

The case is different with regard to the slave 
Bristol, who was sent to wait upon the defend- 
ant. ‘The bailment wasa precarious one; and 
the comfort the defendant derived from the at- 


tendance of this slave on him, is not a proper 


‘object of collation. His co-heirs, who remain- 


ed in the paternal mansion, deriving, likely, an 
equal advantage from the service of the ser- 
vants kept there for the comfort of the family. 

There is noevidence to support a charge 
against this defendant for the value of the 
slaves who ranaway from North Carolina. 

We think he is chargeable for the fair value 
of the use, or a rent for the part of the premi- 
ses he occupied. 


It is therefore ordered, adjudged and de- 
creed, that so much of the decree as charges 
the defendant, W. J. Hamilton, with the hire 
of the negro Bristol, and the price of negroes 
Jim and Chloe, be annulled, avoided and re- 
versed; and the claim of the widow and other 
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Eastern Dist. heirs against him, be disallowed and rejected; 


June, 1827, 
\----— that the case be remanded to the court of pro- 


a mn gy bates, with directions to allow a sufficient time ) 

wt to the defendant to introduce proof of his claim 
against the estate for the balance due by the 
deceased, as his guardian, and likewise, to re- 
ceive proof of the alleged surrender of the 
particular estate on which the estate in remaine 
der of the mother of the defendant depended 
in order to ascertain the claim of the deceas- 
éd to the profit of the estate as a tenant by the 
courtesy; and in the examination of the evi- 
dence to be so produced, to settle the balance, * 
if any, due by the deceased, as guardian to the 
‘defendant, and his claim for the rents of the 
house in New-York ; and after this, to proceed 
to the final partition of the estate, in the man- 
ner as it was done before, modified by the re 
sult of the settlement of the guardian’s estate, 
and the settlement of the claim for the rents of 
the aforesaid house, and the opinion of the 
court in the present decree, the costs to await 


the final judgment. 


Watis and Lobdell for the plaintiff, Smith 
for the defendants. 
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FLOWER vs, LANE & AL. 


Apprat from the court of the first district, ° 


151 
Eastern Dist. 
June 1887. 


Nemmwenen 0am 
bh party i in 


whose favor a - 


stipulation is 


Porter, J. delivered the opinion of the -q = 


bring an ace 


court. The plaintiff was creditor of the tiontocaforce 


steam-boat Mandan, in the sum of $483 88 
cents, subsequent to the time when the debt 
was contracted, and previous to the period 
when it felldue, one of the partners who owned 
half of the boat, sold his interest in her to the 
. defendants. In the act of sale which was pas- 
. ged before a notary public, there was a clause 
by which the purchasers stipulated, “ that they 
shall assume, and they do hereby assume the 
payment of all claims now due to the said 
steam-boat, without any recourse against the 


it. 


vendor of his heirs, by reason thereof, hereby _ 


obliging themselves and their heirs to warrant 
and keep him safe and harmless from all such 
claims as fully to all intents and purposes, as if 
he had never possessed any interest in said 
F boat.’’ 

The court below was of opinion that under 
this agreement the defendants were only re- 
' sponsible for the partner’s share of the debts, 
whose interest in the boat they had purchased 
and it gave judgment against them accord- 
ingly for the one half ofthe note sued on. 
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Esst:rn Dist. From this judgment the defendants have 


June '8 7. 


“——--—— appealed and the plaintiff on his part has 


LOWER 
v8. 
Lasse & AL. 


prayed that it may beso amended that he may 
recover the whole amount of the obligation, 

So faras the judgment affects the defendants 
there cannot be doubt: it is correct, The agree- 
ment contained what is. termed in our. law a 
stipulation pour autrui. 'The party in whose 
favour that stipulation was made had most 
clearly a right to bring an action in his own 
name ‘to enforce it. And the defence set up 
that the seller had no right to the boat, and that 
the defendants acquired nothing by the pur- 
chase, cannot avail them, for they have given 
no proof that the allegation is true, 

Although the correctness of the judgment in 
rejecting one half the plaintiff’s demand, is 
not so clear as that part which condemns the 
defendant, yet we are of opinion that as to it 
too, the judge did not err. It is true, the pro- 
mise to pay all the claims on the boat, would 
if taken alone support the appellee in the po- 
sition that all this debt must be paid. But the 
whole contract shews that nothing more was 
contemplated by the parties than that the de- 
fendants should pay all the debts due by the 
boat for which their vendor was responsible. 
C. Code, 270, art. 63. 
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It is therefore ordered, adjudged and de- Eastern Dist, 
ereed, that the judgment of the district court be “- --—~ 
affirmed with costs, a 


ny & av 
Slidell for the plaintiff, Ripley J Conrad 
for the defendants. 





BUHOLS. WIFE OF BOURGIGNON vs. BOU- 
DOUSQUIE. 


Arreat from the court of the first district. y,_, -_ 


session has 


Porter, J. delivered the opinion of the {ie sa: by 


an agent, for 


éourt. On the trial of this cause, which WAS twent: ears 
a suit in relation to the boundaries of land my bo gen 
owned by the parties, the plaintiff offered 
in evidence, a sale made twenty-three years 
ago, to the person under whom she claims.— 
The instrument offered was by public act, but 
was executed by an attorney in fact of the own- 
er, whose authority to sell was evidenced by a 
power, sous seing prive, annexed to the con- 
veyance. The defendant objected to an intro- 
duction of the bill of sale, unless the authority 
of the agent to make it was first proved. Of 
this opinion was the court, and the plaintiff ex- 
cepted. 
The principle on which the objection was 
Von. VI. N. &. 20 
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Ryser Bet made and sustained is certainly correct, but we 


a think, subject to an exception in cases like this, 


Bounois | l j 


ie. ial After possession for twenty-three years, a pe- 
riod of time sufficient to enable the purchaser 
to acquire by prescription against the owner, 
the instrument should have been permitted to 


go to the jury, leaving it to them, under the 





circumstances, to say whether his assent to the 
contract must not be presumed. The bill of 
sale was authentic. ‘The possession was pub- 
lic and ancient. ‘The case, therefore, comes 
completely within the instances put by the wri- 
ters to illustrate the maxim, Semper qui non } 
prohibei aliquem pro se intervenire, man- 
dare crediiur. Digest, liv. 50, tit. 17, law 
50. Pothier Contrat de Mandat, No, 29 
& 99. Curia Phill. verbo factores, No.2. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed; and itis 
further ordered, adjudged and decreed, that 
the case be remanded, with directions to the 
judge a quo not to reject the deed from Fou- 
cher to Parant, although the plaintiff may not 
prove the authority of Andfy to make it: and 
itis further ordered, that the appellee pay the 
costs of this appeal 
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Ripley and Conrad for the plaintiff, Hen- tasters, vist. 


June. i8%7, 


nen for the defendant. 1 NatGneiiy” 
MAYOR & AL. vs. PEYROUX. 


Apreat from the court of the parish and 
If the corpo» 


city of New-Orleans. rotion of New 
Orleans nee 

, a giect enfor- 
Martin, J. delivered the opinion of the cing their or. , 
dinances the 


court. The defendant, sued for the price of f™°%, 


mzy Claim a 


the adjudication of the farm of the duties pay- diminscion in 
able to the plaintifis by the sellers of meat, adjudication. 
fish, vegetables, &c. filed a petition of recon- 
vention, complaining of the gross neglect of 
the officers of the corporation, in enforcing 
obedience to the ordinances of the city coun- 
cil, whereby the defendants were considerably 
injured. The case was tried by a jury, who 
found for the defendant on the reconvention; 
and the plaintiffs appealed without having 
made any effort to obtain a new trial. 
‘The case turns on a mere point of fact. If 
the officers of the city have, by their negli- 
gence, prevented the defendant from collecting 
the duties, the farm of which was adjudicated 
to the latter, or if their gross negligence has 
rendered the farm less productive and advan- 
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Eastern Dist, tageOus, the defendant ought to be indemnified. 


ini Of these faets the jury were the proper 


Pre nex, Judges: the defendants have not complain- 


ed of the verdict below; the judge has ex- 
pressed his satisfaction therewith, In such a 
case we rarely interfere, and the examination 


of the evidence has convinced uswe ought not 
to doit, 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the parish court 
be affirmed with costs. 


Moreau and De Armas for the plaintiff, 
Derbigny and Preston for the defendant. 


ogame 


WOODROW ws. HENNEN 


Anallegation, Apprar from the court of the first district. 
it wasinthed.« 


erica J. delivered the opinion of the 

gn -~ esac . ; p 

by proof that COUT, This suit is brought to recover from 

ted storey He defendant a certain sum of money which 
who entin 

tkesone det the plaintiff alleges he undertook to — or 

laced in his CAUSE tO be collected for her benefit,on a judg- 


leetion, is re- ment which had been regularly transferred to 


spons bi ‘ : 
his client it him for that purpose. She charges him with 
of the uranss Want of legal diligence, in not having proceee 
action. 
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ded by execution on said judgment, in the most Rostayn Dia 


| prompt and summary manner, as authorised -—~-— 


oye Wocprow 
by law. The defence is due diligence used | ~. 


Hayxge> 
without success in obtaining the money. ‘The 
cause was submitted to a jury in the court be- 
| low, who found a verdict for the plaintiff, and 

judgment being rendered according thereto, 
_, the defendant appealed. 
| The facts of the case as shewn by the re- 
cord, seem to be the following. *The plaintiff 
placed in the hands of the defendant for col- 
lection, a note payable to her, subscribed by 
one J.C, Brent, amounting to $2455. To ef- 
fect the payment of this debt, he received from 
Brent by assignment, a judgment which had 
been obtained by the latter against J. Erwin, 
for $3250, the judgment of which, it is alleged 
might have been legally enforced previous to 
the commencement of this suit. 

The evidence shews that this judgment was 
finally settled and discharged by Erwin, the 
defendant in execution, in a transaction be- 
tween him and the agents or attorneys employ- 
ed by the defendant, to cause it to be collected, 
in the month of June, 1826. 

In the course of the trial in the court below, 
a bill of exceptions was taken by the counsel} 
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Ewtern Tist for the plaintiff, to'an opinion of the judge @ 
“---— guo by which he rejected testimony offered to 


Wooprow 
ve. 
Hawnew. 


prove the actual collection of the money from 
Erwin, on the ground that the petition con- 
tained no allegation to that effect. We think 
the judge erred in rejecting this testimony. It 
is alleged in the petition that it was in the pow- 
er ofthe defendant to have caused the money 
to be collected, previous to the institution of 
the present action. To prove the truth of this 
allegation, it is difficult to imagine stronger 
evidence, than that which shews that the col- 
lection was really made. Itis true that it was 
effected by a compromise, in pursuance of 
which a part of the sam did not probably come 
into the hands of the appellee until since the 
commencement of this suit: but according to 
legal intendment, he must be considered as re- 
sponsible to the plaintiff from the date of the 
transaction made by his agents,as that was en- 
tered into without her consent; or at least, 
none isshewn, ‘The evidence of the case does: 
not establish any negligence on the part of the 
defendant. His diligence however, cannot 
authorise him to retain the money which he 
has collected, it must legally be presumed to 
have been collected for the plaintiff’ A tender 
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of the amount in the court below, under all the astern 1st 
circumstances of the cause would probably, ——--—~ 
have relieved himfrom'costs; but that was not 

made, the judgment of the district court ought 

to be affirmed with costs, 


- Buchanan for the plaintiff, Hennen for the 
defendant. 


a seaaieainamieradl 


PUGH vs. ERWIN. 


Aprrat from the court of the fourth district. 11 the record 


dous not enae 
ble the court 


Porter, J. delivered the opinion of the ~an 


court, This case has been-brought up by the poy,” juag- 
appellee, who prays that the judgment of the Sit'med with 
court below be affirmed with ten per centum aie appele 


ant ¢.n0t 


d amages. discontinue 


his cause in 
The appellant resists this on two grounds: fut when 


first, because there is neither statement of facts, le el " 
bill of exceptions, nor any thing on record by _ 
which the correctness of the decision of the tri- 

bunal of the first instance can be examined. 

But this seems to us rather a reason why 
damages should be given: for if the defendant 
appealed, when he knew the record would not 
enable this court to examine the case, he could 


not have done so to have any errors in the judg- 
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Eastern Dist. ment corrected. It must have been for delay, 
~~~ 12 Martin, 292, 295, 390, Ist.n. s. 575, 576, 


Pues 


ve. 
A Eawin. 


The second ground is also insufficient to 
save him from the penalty which the appellee 
prays for. In support ofit the 595th article of 
the code of practice has been relied on, which 


’ states that if the appellant wishes to withdraw 
- his appeal, before he has cited the appellee, he 


may be allowed to do so on motion in the 
lower court, To enable the appellant to profit 
by this provision, he should have shewn that 


he had applied to the court below for leave to 


discontinue; and that permission had been 
given him, 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs in both courts, and ten 
per centum damages on the amount of said 
judgment. 


Porter for the plaintiff, Morse for the de- 
4endant. 
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HERMANN vs. SMITH. oe 

. Pea 
Appeal from the court of the first district, (rere ove 
a suit appeals, 


° co d his right 
Porter, J. delivered the opinion of the v0 do 00 inde 
nie In \~] 

court. This case has been brought up under supreme | 
the 57Ist article of the code of practice, by 2%.mi 5° 
‘. P ee orde; thatthe 
which the right of appeal is given to persons notis ue 80 join 
° ed be tried in 
parties to the cause, when they allege they <n = a 

have been aggrieved by the judgment. aa 


. The fact of the appellant being aggrieved by 
the judgment, and his right to appeal, are put 
at issue by the answer. 

Consequently this fact must be tried, before 
the merits can be investigated; and it is con, 
ceded, that we have no power to hear the wit- 
nesses, and decide on matters that were not 
passed on in the court below. To do so, would 
be an exercise of original, not appellate juris- 
diction, 

But the parties differ widely as to the con- 
sequences whtch should follow from this want 
ofpower. The appellee urges, that as he has 
denied the right of the appellant, the appeal 
ought to be dismissed. The latter contends the 
cause should be remanded for proof, and judy- 
ment in the court of the first instance. 


And of the latter opinion is this court, The 
Vou. VL N.S. m3 | 
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Fastern Di-earticle of the code of practice already cited, 


June 18? 


—-~--— contains no provision by which the appellee 


HERMANN 
vs 
Smrra. 


can be brougbt into the court below, and the 
fact tried, The only way in which issue can 
be formed is by the answer on the appeal. The 
powers with which this court is vested, forbid. 
ding the exercise of original jurisdiction, it can- 
not try the issue so formed. It can therefore 
do only one of two things, remand the cause, 
or dismiss the appeal. We think it is our duty 
to remand. By this course we give the law 
effect. By the other we would make it a dead 
letter, for the denial of right by the appellee 
would in every case defeat the appellant, Such 
was the opinion we expressed in the case of 
the Corporation of New-Orleans vs, Pauld+ 
ing, vol. 4, n. s. 614, 


It is therefore ordered, adjudged and de- 
creed, that this case be remanded, with direc- 
tions to the parish court, to try the issue joined 
between the appellant, and appellee, as to the 
right of the former to appeal. 


Denis for the plaintiff, Morphy for the dee 
fendant, | 








BF THE STATE OF LOUISIANA. 163 


CARRABY vs. DAVIS. yg 


Pry 


‘ If a defendant 

ApprAL from the court of the first district. who is about 
\ to absent him- 

self, be arrese 


: «4 ted on an affi- 
Porter, J. delivered the opinion of the 4.enan abs: 


does ot leave 
court. The defendant was arrested on an affi- property to 
satisfy the de 


davit that he was indebted to the plaintiff, and man4, he may 


F . ¢ discharged 
that he was about to remove from the state ™ sewing he 


does leave 
e . ° . . cht 
without leaving in it sufficient property to sa- that sued on, 
tho’ it r:av be 


tisfy the demand. doubiful whe 
ther he is able 

A rule was taken on the plaintiff to shew ‘? pay all his 
eause why the order of arrest should not be set 
aside, and the court after hearing testimony 
made the rule absolute, 

The principal ground on which the cor- 
rectness of this decision has been assailed, is, 
that the evidence shews the defendant to 
be in embarrassed circumstances; that if all 
his debts were enforced against him he would 
be insolvent, This fact is not clearly made ov, 
by the proof, and a great part of the debts do 
not fall due for years, But admitting it were, 
the law does not speak of a man not having 
property to pay all his debis but that he has not 
enough to pay dhkat sued on. Many are the 
instances in which a debt is collected by exe- 
eution, where the party is insolvent. Were it 
however otherwise, it might be sufficient for us 
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Eastern Dist to say, that laws which-deprive men of their 


June, 1 


\—-~--— liberty on the oath of their adversary, ought to 


CannaBr 
ws. 
Davis. 


receive a trict construction, and should not be 
extended to any case not coming within the 
letter. 

But this construction is not only in conso- 
nance with the letter, but in pursuance to the 
spirit of the law. The case has been argued» 
as if it were the object of the enactment to-ob-« 
tain security for the debt. But this is clearly 
erroneous, The intention of it was nothing 
more, than that the creditor should have the 
body of his debtor, in case there were not goods 
enuugh to satisfy his claim. Now every ob- 
ject of the law is attained by the construction 
we put on it, in case a man who has a good 
deal of property in his hands, but who owes 
to the amount of it, leaves the state. Ifhe re- 
mains absent the execution that may issue on 
the judgment obtained against him, can be le- 
vied on the property behind, and the debt will 
be satisfied. The insolvency cannot stand in 
the way of the recovery, nor diminish the se- 
curity unless the debtor will return and file his 
bilan, and the moment he returis into the state 
to do so, his body is subject to the process of 
the creditor. ‘Take it therefore which way we 
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will, the purpose for which the statute was mde “ar'ern Dist. 
June 1227. 
| is fulfilled. The creditor has his goods un-——~--~ 
less his debtor should come back to make a a 
cession of them, and then he has his body. In 
a word the creditor has every security he 
would have had, if the removal had not taken 
place, and we are most clear the statute had in 


view nothing more. 





As in the case before us, there is proof that 
the defendant leaves behind him sufficient pro- 
perty to satisfy this debt, and as we see nothing 
to prevent the creditor being satisfied out of it, 
unless the debtor should return and file his 
bilan, we are of opinion the judge below com- 
mitted no error in discharging the order of ar- 
rest. Code of Practice, 214. 


It is therefore ordered, adjudged ail de- 
creed, that the judgment of the court below 
be affirmed with costs, 


Seghers for the plaintiff, Eustis & Canon 
for the defendant. 
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Oral evie 
dence cannot 
be given of 
the conte:is 
of apaper in 
the hands of 
an adversary, 
without notice 
to him to pro- 
duce it on the 
trial, 
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ERWIN vs. PORTER. 
Appeat from the court of the first district, 


Marrtuews, J. delivered the opinion of the 
court. ‘The defendant in the present case 
caused an execution to be levied on a quantity 
of cotton in the possession of one A. Wright, 





against whom he had obtained a judgment.— 
The plaintiff claimed the property seized, and 
obtained an injunction to prevent its sale, which 
was, on hearing the cause, made perpetual by 
a final judgment; and from thatthe defendant 
appealed. 

The cotton is claimed by the appellee in 
consequence of having been raised on his plan- 
tation by the culture of his slaves. The title 
set up to the plantation and slaves, is evidenced 
by a sheriffs’ deed, which was made in pursu- 
ance of a sale under execution of the proper- 
ty, as belonging to the said Wright. The va- 
lidity of the title is not impugned by the evi- 
dence; but the defendant attempted to prove 
on the trial of the cause in the court below, that 
the plaintiff has re-sold the land and slaves to 
Wright by an act under private signature; and 
for that purpose, two witnesses were examined, 
under an agreement which subjected their tes 
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timony to all legal objections. These witnes-Fs-tern f sts 


ses prove the existence of a contract, in wri- ~~~ 
Erwin 


ting, between Erwin and Wright, by which ,™ 
the former sells to the latter the property above 
mentioned. 

Their testimony was, however, finally rejec- 
ted by the district court in rendering the judg- 
ment which perpetuated the injunction. We 
think this proceeding was correct. The evi- 
dence offered is inferior to the instrument of 
writing, the contents of which, the witnesses 
were introduced to prove. It is true, that it 
was notin the possession or power of the de- 
fendant; but it is shewn by the testimony of 
Dutton, one of the witnesses, that the 
sale, of which he saw a copy in the pos- 
session @f Wright, purported to have been 
made in duplicates, one of which, it is pre- 
sumed, was in the power of the plaintiff, which 
he ought to have been notified to produce be- 
fore oral evidence of its contents could have 
been legally permitted. Wright, in whose pos- 
session the other duplicate deed was seen, is 
competent to testify in the present cause, and 
might have been subpeened with an order to 
produce the document. 

The evidence on the part of the plaintiff 
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Fas'ern Dist proves the land on which the cotton grew, to 
on’ be his property, and also the slaves which cule - 
tivated it, From this demonstration, it follows 


as a corollary, that the cotton is his. 


vs 
PorTER. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Morse for the plaintiff, Preston for the de 
fendant, 


NOLTE & AL vs. THEIR CREDITORS, 


Materia) 4 APPEAL from the court of-the first district, 
men, & work- 


men, employ- ° ae 
eiby he un- Martin, J. delivered the opinion of the 
dertaker of a > 


building, h i 

22 rites. court. From the decree of homologation of 

but ssy avai the tableau of distribution, several creditors 

themselves of neve led 
This claim a 


lc The first is, Miller. The district judge was 


ment fea. of opinion he had waived his privilege, and dis 


vances nit - i ° 
stipulated for. allowed it: he claims asa material-man, and 
either 0 


them seavires as having paid workmen $4696 21. 
other ‘ya Ist. The first objection to his demand, is, the 
ee waiver of his privilege. The evidence of this 

waiver results from a writing of the 9th of Feb» 


ruary, 1826, by which Miller acknowledged 
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that the lien he obtained by the assignment of Eastern Dist 


Reynolds, the undertaker of the defendant’s a 


building, applied only toa sum of $1535 14, 
to be paid, in the last instance, afier all the *"* 
other claims have been satisfied, and that the 
insolvents were entitled to a priority of record 
for $6000. 

If the sum of $1535 was not to be paid un- 
til all other claims are satisfied, all these claims 
are privileged against it, and it has no privi- 
lege ; the district court, therefore, correctly de- 
cided the privilege was waived, 

As to the other items of this creditor’s claim, 
which are all subsequent to this writing, the 
waiver cannot extend. 

2d. It is next objected, that material men 
and workmen, claiming a privilege for more 
than $500, must record their titles. Civil Code 
274. We think the code here requires the re- 
cord of the contract, on which the underta- 
ker’s claim arises; art, 2743. °Tis he alone 
has a privilege; the material men and work- 
men whom he has employed, have no privilege 
of their own in the building; they are only 
permitted to avail themselves, pro tanto, of his 
privilege. 


3d. Itis further objected, that the underta 
Vou.Vi. N, 8. 22 
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Eastern Dist. 
June, 1827. 


Nncenasin ened 


Noxty & at. 
v8 
THEIR CREDI- 
TORS. 
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kers have not completed the building; and the 
last payment of both contracts were not de- 
mandable till the building was completed.— 
Experts have viewed the building to ascertain 
the facts, and are of opinion, that what remains 
still to be done, is of the value of $915. The 
contract was for above $38,000; and it is not 
alleged that any damage has occurred. 'The 
deficiency, not exceeding 2 1-2 per cent, is so 
minute a matter, that all the syndics are enti- 
tled tois the retention of the sum. Aré. 1920. 
4th. The syndics urged that they were com- 
pelled, in order to have the building finished, 
to make greater advances than were at first 
contemplated; the undertaker not being able 
to go on without them; and that, therefore, 
these advances beyond what was stipulated for, 
are no infraction of the rights of material men 
and workmen, to be paid out of the deferred 
instalm ‘nt; because without this the underta- 
ker could not have proceeded, and the last in- 
stalment would never have become due. 

The record shews no proof of this necessi- 
ty;ii is merely alleged. ‘The law, however, 
hus secured to material menand workmen a 
right toa fund formed by the contract; and 
this right cannot be affected by any act of both 


parties, or either of them. 
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Sth. Itis further objected, that at the foot of astern vis 
June, 1827. 


the supplemental contract, the undertaker ac- —-~-—~ 
NoLTE & AL. 


knowledged the receipt of 20,566 dollars on — w. 
THEIR CREDI- 

this contract, and that of the6thof August 7» 
which is all that by both contracts, was paya- 
ble before the completion of the building; and 
the last or supplemental contract speaks of 
payment to be made _ before the completion of 
the work; that, therefore, the parties must 
have understood that more had been paid on 
the original contract than had been stipulated 
for: this conclusion being necessary to give 
some effect to the clause which relates to pay- 
ments to be made on the second ; and that Mil- 
ler, who intervened in the second contract, as 
the undertaker’s surety, cannot hold that the 
sum thus acknowledged to have been received 
jeft nothing to be paid before the completion of 
the building, 

While the parties admit that the money ac- 
knowledged to have been received, was paid 
on both contracts, we cannot conclude that no- 
thing was paid on one of them, and when we 
seek to find how much was paid on either, we 
have no clue to direct; and if the sum cover 
all that was to be paid on both, we must.con- 
clude the acknowledged payment was se 
made. 
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Itistrue, this leaves thie clause in the last 
contract relating to payments to be made there- 
after, before the completion of the building, 
inoperative. But to give it effect we cannot 
disregard the positive assertion of the parties 
of past facts, and without any legitimate rule 
ascertain what was paid on either contract, and 
come to the conclusion that more was paid 
than ought to have been. 

6th. The syndics urge that the obligation of 
their insolvents to pay more than they engaged 
to pay, because they made some payments too 
soon, is in the nature of a penal obligation 
which does not bind syndies. 

A creditor, whose debt has been incautious- 
ly paid to a person, not authorised to receive 
it, may still demand it from his debtor: and 
we cannot see how, in case of insolvency, the 
debt could not be demanded from the syndics, 
the illegal payment could not avail the debtor, 
and it cannot his syndics. 

7th. Miller claims a privilege above all the 
creditors because he first seized. ‘Thesubroga~ 
tion of the material men and workmen, to the 
claim of the undertaker, exists before the sei- 
zure; from the code speaking of the subroga~ 
tion after having spoken of the seizure, we 
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cannot. mistake the cause for the effect; the Fastera Di *. 
subrogation gives the right to and is the cause —-~~-—” 


‘ Notte & at. 
of the seizure. All material men and work- vs 
THE!R CREDI- 


men are subrogated, and neither can by a pre- «. 7°" 


. 





vious seizure destroy the rights of the other. 

Parker is another appellant. His claim is 
supported by a judgment against the undertak- 
er and the syndics, and corroborated by evi- 
dence below. He furnished materials and has 
a privilege himself. 

Cotton’s heirs are appellants also—they 
were refused a privilege, which was claimed on 
the ground that the payment ofa sum of mon- 
ey of theirs, in the hands of the insolvents, who 
had collected it for them, was enjoined; that 
thus the insolvent became judiciary sequestra- 
tors or depositaries, and that against such the 
law gives a privilege. C. Code, 546, art. 26. 

It would require much consideration to ine 
duce us to say that the service of an injunce 





tion, so locks the property of the party, as to 
prevent the free alienation of it. Garnishees 
are in the same situation; but we think the 
case demands no opinion on this head. 

On the dissolution of the injunction, the in- 
solvents were as completely in the possession 
ef the money, as agents of the heirs, as if the 
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former had not been enjoined from paying it to 
the latter. ‘There was no necessity, indeed 
no utility in an actual delivery over of the 
money from the insolvents, in the capacity of 
the party sued with the injunction, to the same 


persons, as that of agents or the heirs. Ifthe 


Jatter suffered their money to sleep in the in- 
solvent’s hands, they did so attheir peril. 

The dissolution of the injunction, left it, to 
every possible intent and purpose, as it was 
at the service of the injunction. 

These appellants cannot. therefore complain 
of the decision of the judge a quo. 

Weare also to examine such claims against 
the insolvents as are contested by the appel- 


ants, but previously we must enquire into that 





of one of the creditors, Lerond, who has made: 
himselfan appellee, and prayed that the deed 
may be amended in his favor, viz: Lero d. 

His claim is founded on a judgment and 
proof of his work on the building, he is there- 
fore entitled to a privilege. 

_Wither’s claim is opposed by the appel- 
lants. It rests on a notarial act, by which the 
undertaker transferred him a claim against the 
insolvents to secure payment for timber fur- 
nished for their building. The objection is, 
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that the assignment makes no proof against the Eestern Dis. 
creditors; but evidence of the supply has been =~ -— 


. , Norre & ax. 
introduced, Febrero says, that when the wri- 


THFIR OREDI- 
ting, subscribed by the insolvents, is strength- 7" 
ened by adminiculos, or proof, destroying the 
presumption of fraud, itis evidence. Part. 2,6, 

3, ch.2s.n. 12 Martin, 165. 

It is objected the assignment was made en 
tiempo inhabil and could not give a prefer- 
ence. The privilege of preference does not arise 
from the assignment, but from the creation of 
the debt which the assignment was intended: to 
secure, 

Tattel’s claim is also objected to, and a prio- 
rity claimed over him because he made no 
seizure as others did. This point has been 
disposed of in examining Miller’s pretentions. 

Duralde’s claim is opposed but no evidence 
is adduced against it., and it was fully made out 
by proof. 

Beckman’s claim, which is also objected to, 
arises from his endorsement and the subse- 
quent payment of a note of the undertaker’s 
to Barron & Co. in payment of slates employ- 
ed in the building; as a surety for the under- 
taker, he was bound to pay the amount of the 
note, and doing so, paid for the slates. Baren 
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& Co. were privileged creditors, being mates 
rial men. 

It is objected they had no privilege, as they 
took the note in payment, and their claim for 
the slates was novated. Of this we see no 
evidence, and we are not allowed to presume 
it C. Code, 2196. 

The claim of the Parfaite Union Lodge, 
does not appear to have been opposed and is 
on the tableau. 

The claims of Gurley and Guillott, and Per- 


rault and Pascal, cannot be ‘distinguished from 


other material men or workmen, and must be 
paid in concurrence with these. 

So must the claim of Beckman, unless proof 
should shew it to be for the completion of work 
left unfinished by the undertaker. 

The judge below erred in recognising any 
preference under the undertaker’s assignment, 
He had been paid every thing he could claim 
before the completion of the building, and 
therefore could give no preference, the law ha-- 
ving forbidden anticipated payments. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
annulled, avoided and reversed, withdirections 
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te modify the tableau according to the princi- Eastern Dist, 


ples herein established. 





for the plaintiffs, 
fendants, 


Von. VIN. & 


June. 1827, 
PY w 


for the de- 








